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A Personal note and a word of caution!

| have had the privilege of teaching a wide ranigeubjects, albeit mostly connected with
law in Cambridge since 1976. My interest in andezigmce of addressing issues related to
economic crime and in particular corruption is adtnexclusively as a former public official
and then as consultant seconded to various govaitsnaeound the world. Although after
retirement | am delighted to teach and direct aeairithin the Centre of Development
Studies of the University of Cambridge as an acacérhave little exposure to the various
disciplines within development studies or for thaatter criminology and sociology, other
than as a lawyer and former diplomat. Consequehtge who choose to read and consider
this paper please do so with this in mind!

The issues

| propose in this paper to discuss, from a verg@eal stand point new and perhaps not
S0 new, strategies for promoting integrity and catimlyy economically motivated crime with
reference to developing economies and in partioifeaca. The issues that are addressed are
admittedly eclectic and of varying relevance to tireumstances of different societies. Not
all that is suggested have significant resourcelicafions and even those that might are
capable of being externally supported and wouldatieactive to the wider international
community and especially donor countries. Thatciratrol of economic crime and especially
corruption is an important, topical and pressirsgiesin most countries and for development
needs little argument [1]. The failure of highlyveéped law and regulation to control let
alone prevent, the near collapse of the traditibaaking system — at least in the West — very
few years ago, is as obvious as it is disturbihgvduld seem that if scandals not least in the
City of London are anything to go by, very few pkobave learnt any lessons and very few
have been brought to justice. Therefore, | makepumogy for addressing an issue which has
done more harm to our societies and weakened alityalo provide our citizens with
security than all other crime put together. In thiscussion we will explore not merely
proposed developments in and refinements of thedad its administration, but the very
significant role that financial intelligence candashould play in protecting our societies. It is
the contention of this author that the intelligerm@ammunity at large and in particular
financial intelligence units have an important rédeplay in protecting our economies and
ensuring confidence is maintained in our finanaiatitutions and markets. This is not novel
or particularly radical thinking. Commonwealth Lawinisters meeting in Sri Lanka in 1983
specifically recognised this [2]. In an entirelyffdient environment the US Congress’s
Committee on Unconventional Warfare reiterated tnesv at a special conference organised
by the Senate of Argentina last November.

An attempt to proffer predictions even of a mosttaéve character as to the ways in
which the form and character of financial crime gratticularly economically motivated
crime, will develop, is task for those who get pakbrbitant amounts of money in the risk
industry [3]. Everyone appreciates that technolagi/have an impact on the ways in which
human beings interact and cheat each other. Howéwerforms of crime and abuse have
remained extraordinarily similar if not identicaver the ages. For example, a special
committee appointed by the English House of Commorik596 which among other things
considered the embryonic financial market in they ©f London, identified conduct which
was ‘damaging the trade of England’ which closelyembles what today we would refer to
as a ‘pump and dump’ scam [4]. In other words dehkely circulating rumours to increase
the price of a particular security on the markébvaeihg those responsible to sell on that
market at an inflated price securities that theg hequired at a much less price before they
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initiated their fraud. In fact, this is still lisleas one of the most serious frauds by the UK’s
Financial Conduct Authority and National Crime Aggnn the UK. Indeed, in many parts of
the world — including South Africa and China themgafraud is rampant albeit today
conducted through the internet. The disturbinghtrigt that despite a great deal of new
legislation and heart searching we seem to be -extliaarily inept in punishing, let alone
inhibiting, those who do abuse our financial systefs Mr P.D. Connolly QC in his report
on the affairs of Queensland Syndication ManagenkntLtd and Ors for the Australian
Government in 1974 opined “It is fashionable in modtimes when substantial amounts of
public money are lost on questionable corporatairafto produce a sheaf of amendments to
the Companies Acts. Doubtless the ingenuity ofdbefidence trickster does from time to
time reveal deficiencies in the legislation. Onargat help feeling, however, that in most
cases the Act and the general law are quite adequat it is at the point of enforcement that
the system breaks down”.

Consequently in this paper we will focus not so moa attempting to perfect the letter
of the law, but rather on improving the ways in gthive administer it. Furthermore, we have
attempted to address our observations to essgndaliinternational audience and have not
dared to focus on the experience of one jurisdictiver and above that of another, albeit we
will often take as a starting point the relevamtemstances in the United Kingdom simply on
the basis of familiarity and, indeed, the relevaoteur traditions in many parts of Africa [5].

The relatively poor record in securing convictidrefore criminal courts for fraud and
most other forms of economic crime is sadly a factmost jurisdictions. The seeming
inability of the legal system to deliver justiceshiarought in to issue the significance of the
rule of law and in some instances validated thks @dlthose who seek far more fundamental
change. How many leaders and their cronies in Afniave been expelled from office on the
basis that the legal system, over which they ma{/vaee had influence, has failed to deliver
justice? Indeed, how long will President Zuma iutBoAfrica be able to resist the apparently
increasing clamour for his departure from office!

We shall explore some of the reasons for thisjthatthe case that even in those societies
that have been able to invest much greater reseumdée control of crime the results remain
unimpressive and a matter of concern. This hasltegsin more interest being shown in
alternative strategies to address the threats qebdoy serious criminal and in particular
organised criminal activity. Where the criminaligity resembles more an enterprise, many
advocate an approach based rather more on disnughien the traditional emphasis on
investigation and effective prosecution. The tiadal criminal process, according to this
stance is merely one of several tools to be usetthandisruption of criminal activity and
hopefully its prevention or at least displacem@ftgreat importance in developing a strategy
of disruption is the use of financial intelligend&'e will return to this in due course, but in
modern law enforcement the practical significanctnis should not be under-estimated — nor
its implications for the somewhat cosy views sorhesochold on the rule of law!

It is in the arena of structured crime and thusaat inevitably — economic crime, that
disruption can seemingly have greatest impact. &hare, of course, many different
definitions of economic crime, but here we will éscin economically motivated criminal
activity. This allows us to consider a range ofegnmtise based crimes and particularly those
involved in trafficking. In going forward with outiscussion, however, we will concentrate on
one of the most important facilitative crimes whrelpresents perhaps one of the most serious
and persistent threats to stability, security amdetbpment. In taking the exemplar of
corruption, we will attempt a forward looking dission of strategies that might be best
advocated to address its prevention and controlsdlecting this form of misconduct,
however, we do so on the basis that it involves ynainthe issues that arise generally in
regard to financially motivated misconduct suchirasder dealing, market abuse [6] and
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taking advantage of conflicts of interest [7]. Vehitorruption and money laundering are
essentially facilitative crimes, both give risertmaularly from the stand point of control and
prevention to much wider issues which pertain te giromotion of integrity and fair
dealing [8]. It is the thesis of this discussioatttvithout concern for such issues, no financial
system will endure — as confidence will evaporate astability follow [9]. Again we do not
have to search very far to find examples of thigrghappened.

The perimeters of our discussion

There was a time — not too long ago, when it waetable to observe that in different
parts of the world corruption was not always seerbé worthy of the same degree of
condemnation or for that matter to raise the samdications [10]. Indeed, there could be
more or less legitimate debate as to what shouldobsidered corrupt or simply justified as
facilitative or a token of esteem. Colonialism affed many individuals with an opportunity
for promoting themselves through bribery and ottwrupt dealings which they would never
have had if they had remained in their own soaetiedeed, there is an argument that this
contributed to the perception, at least in Britdahmgt bribery and corruption was something
that only happened overseas and inevitably in tlomemtries which had not developed a
structure of government and society that would pplaauded as such by the so called
metropolitan powers. In other words, the very cptian that officials were exposed to was
part and parcel of someone else’s problem. Theonatihat colonial officers took their
corruption with them and to some degree even inggdoit into other societies would have
been a heresy. This was compounded by attitudéstoapted or at least tolerated the notion
that other societies, perhaps considered less @@selor even downright primitive, could not
be expected to adhere to higher principles of $gastice — albeit in practice even in those
societies which were eager to share their religiod ethics with other less fortunate peoples
around the world, corruption, as we would undeitarioday, was part and parcel of every
day life.

Today it is unacceptable to express the view thatessocieties operate in ways that are
inherently corrupt or even conduct their affairsanmanner which while they accept as
normal, indeed, even commendable, would to othershiaracterised as corrupt. Today in the
world of international standards of behaviour espesl in what we like to call, because it is
rather more comfortable, soft international laweréhis little room for the peculiarities of
societies where gratefulness and respect is mamif@s at least the expectation of a gift or as
a token of respect. We require the conduct of enerywith whom we do business, albeit
increasingly remotely and electronically, to confioto a standard that can be checked off
against a uniform international compliance progranjfri]. In the modern world banks and
others who by their very business operate transimaty cannot accommodate oddities of
behaviour in their ‘proven’ compliance procedur@se size must fit all, and as has so clearly
been shown in the ‘crusades’ against money laureaighose who do business with people
branded subversive, if you do not manage to conyay,will in practical terms, be excluded
from direct access to the western financial syqtezh

Therefore, in this paper the author will not attértgp test our very understanding of
corruption as something worthy of being branded @awil anti-social [13]. Nor will he seek to
raise the arguments of some that corruption, ataicerdevels and at certain stages in
development is, if not an inevitability, to be egfms and perhaps even ignored. Having
consigned thereby our discussion to the realm aftarality, we will none the less presume to
raise one issue that has clear implications foitrobmnd enforcement: that of transparency
and the role that disclosure of information caryptaachieving our objective or reinforcing
‘integrity’.
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The many sided aspects of transparency

It has been argued that one of the most signifipasthlems presented by corrupt activity
is that it is done in secret. Indeed, as in the addraud and other crimes of dishonesty what
is done is almost inevitably done in secret. Theirdeto create and maintain secrecy itself
gives rise to what some criminologists describ&slgspery slope’ crimes [14]. In other words
to hide what has been done, records may be didtaie others brought into the web of
corruption. Transparency has often been invokeal \@asapon to deal with conduct that might
not survive the glare of publicity and possiblyeatlant public criticism. Indeed, the famous
observation of Louis D. Brandeis — that “sun lighthe best disinfectant and electric light is
the best policeman” has much to commend [15]. @fs®, in practice disclosure of relevant
details might not only focus opprobrium — particlyan a democracy, but also empower
those who deal with the relevant individuals oramigations to re-evaluate the terms upon
which they continue their relationship or choosecelto discontinue it. The ability to
understand and be able and willing to act on infdrom varies considerably. There is also
inevitable disparity in the ability to generate miegful information let alone intelligence and
to then effectively deploy it. The extent to whigftelligence organisations develop and
deploy information that may assist their own ecosrand businesses has always been a
controversial issue. Many ‘western’ intelligencergaing agencies have made it clear that in
certain circumstances relevant information willdt#ised to facilitate better decision making
including in business. Indeed, it is accepted thatprotecting the national interest
advancement of the economy is a legitimate condémiil the late 1970s agencies of the UK
government were prepared to give advice on whdiie’ to facilitate key business and,
indeed, what the going rates were — and, of codingepayment of bribes overseas, was tax
deductible as a business expense. On the other hdmele the information is provided to
facilitate decisions which limit or impede criminal other activities against the public
interest the analysis is somewhat different. Wd weturn to this, but to what extent is it
acceptable for intelligence agencies to assishia institutions in determining whether, for
example, a foreign prospective client is the sbpearson that they should be doing business
with? Regulators in deciding whether someone isfila and proper’ person to give
authorisation to enabling them access the finarsgalices industry have long courted the
intelligence community.

Disclosure may also assist in enforcement. Tim&gldsure of facts may provide those
responsible for policing with a ‘warning flag’ ircditing the need for action, or if there is a
failure of candid disclosure — a preliminary offenghich it may in practice be much easier to
sanction. For example, as in other areas of salfifte such as insider trading, it is often
easier to prosecute persons who have failed to raateport as to their dealings or other
relevant conduct— than proceed to the investigadiot proof of often complex substantive
offences.

There are, however, obvious limitations to the @ffeness and efficacy of the so called
‘fish bowl’ philosophy. Perhaps most importantlyagsumes that disclosure of certain types
of conduct will throw up concerns on the part adgd to whom disclosure is made. In other
words, those who are made aware of the relevatg faast not only be of the view that they
are abusive or at least objectionable, but alsp thest be empowered to take some form of
action to denounce and hopefully correct and pusisiin conduct as is revealed. It is only on
this basis that transparency can be an effectimra@omechanism against self-interested and
corrupt dealings [16].

While in some societies, the mere fact that whaiissidered to be unethical conduct is
revealed will, given the homogeneity of moral atliés, be a sufficient disincentive to abuse,
there are others where perhaps the value of reputet less or is more equivocal. Indeed,
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there are some societies and situations where bitiey @0 secure personal or in particular
benefits for members of one’s family or supporisrseen primarily as confirmation of status
and power, which itself is applauded or at leastdomed by members of that society or
group. For example, a survey conducted in China §iiiong business executives revealed
that most retained what they considered to be @ierfwvalues. Consequently in the conduct
of their business advancement of personal and yamtérests came first. Indeed, there was
little knowledge of the ‘fiduciary’ obligations odirectors and officers imposed by China’s
Corporations Act and several respondents went madasaying that if these impeded the
advancement of family interests the law neededetatmnged! There are, of course, many
other examples of societies and circumstances inhadroup, class and or family values are
placed above the vaguer, perhaps even ‘foreignonstencountered within western fiduciary
based value systems. While many cultures have dgeél principles which are akin to
fiduciary obligations as understood within the coommaw tradition, they lack sanction and
are often seen as little more than ethical impesati A good example, is Sahri'a, where
stewardship of other's property and interests ogeaised, but as part and parcel of a
believer's general obligation to God. These obiga in Islam are not enforced by an
intervention of law as they are in, for exampleg t&nglish law of trusts [18]. Given the
importance that we attach to the fiduciary stangedicularly in the financial world fostering
and maintaining an understanding of the obligatithvas should be expected of a person in a
fiduciary relationship is arguably one of the gesathurdles to improving the level of
integrity and professionalism in the developing lor

Making transparency work

Before we move on, there is another considerafibis is the medium of disclosure and
the mechanisms which are in place to ensure tlaetivho are considered to be the ‘control’
element, are in fact enabled to understand propent has occurred. For example, if those
who are required to report their own or anotheosdtict are able to ensure that the disclosure
is either in practical terms meaningless or uniigiele the underlying abuse is in effect
compounded. The protection that transparency natjterwise afford is rendered a delusion.

In practical terms the majority of disclosure matbkms in the business world assume
that disclosure is efficacious through the medidrmandatory corporate financial reporting.
Even if the laws and regulations requiring contumi@nd timely reporting are actually and
properly complied with, which of course in many &asnd countries they are not, there are
real issues as to the ability of ordinary investansl others to understand and interpret the
relevant information. In relation to what might bensidered integrity related disclosures,
much will in practice depend upon the existence ahiity of intermediation. The vast
amounts of information that are available need ¢oadmalysed, monitored and rendered
intelligible and understandable by those who magXxgected to act upon it. Hence the need
for professional analysts, the media and pressiwoepg to process such disclosures, target
and filter information. In the context of most Adan states in the financial sector, there is not
an adequate and reliable intermediation of pertinaformation. There are, of course,
exceptions, such as South Africa and Nigeria.

Within Africa, however, there are social and poéti mechanisms which have shown
themselves to be surprisingly robust and efficiameceiving, processing and, indeed, acting
on information of the nature we are discussing.ider political groups have long recognised
the power of information and have used disclosareadvance their own ideology and
objectives. Indeed, in many African societies thedim — both formal and informal is
developed, articulate and effective. Another imgottfactor in many African states is the
church. While religious observance is diverse ardamly not of one voice, Christian

Yyenbie 3anucku UHcmumyma Agppuxku PAH Ne 2 (43), 2018 43



communities in particular have been prepared toesgoconcern and to varying degrees act
against conduct that is regarded as unacceptabléligeria and Ghana for example, the
established church and other church based commsnnitave had a powerful voice in
condemning, on occasion, instances of corruption.

Consequently while it is certainly arguable thategist some of the concerns relating to
corruption are addressed by greater transparensyclear that disclosure is no panacea. In
some cases the fact that there is adequate diselosght well result in the relevant conduct
not being, at least in law, objectionable. For eplanin those countries that have embraced
the traditions of the common law and, in particuguity, persons in a fiduciary position
might not be considered to have breached the dtheswould otherwise attach to their
status, if they make full and effective disclosarel obtain the consent of those who might
otherwise have a basis for calling them to accolhis is a complex area of the law, but in
most jurisdictions that require a fiduciary to yialp to the person with whom he is in a
fiduciary relationship, any benefit that has coméitm by virtue of that relationship — often
referred to as the secret profits rule, full disclee and the consent of the other party will
render what would otherwise have been a breadheodlity of loyalty — unobjectionable. It is
probable that in most cases the same rule woully apghe taking of a bribe, although it is
possible that as the rules are applied in certaiisdictions the two situations might not be
entirely the same. This is something that we veillrn to.

There is a further point that is worth making igagd to the involvement of corporations
in corruption and unethical conduct. In recent ggauch has been made of the importance of
ensuring good governance structures and procedaresmpanies [19]. Indeed, until the
recent financial crisis many argued that such clagernal systems of control had much to
commend over the costly one size fits all appro&wernance while still of value was seen
to be a very weak barrier to the rampant greedsaifeinterest that characterised the conduct
of many in the financial industry leading up to thear collapse of the western banking
system after the so called sub-prime fiasco. Whdeernance can never replace competent
and effective external and public policing, it cstill assist. It has at least an educative role
and proper procedures may throw up earlier misconparticularly if reinforced with sound
compliance. It is also far more recognised todagt time reputation of corporations is a
valuable asset which management has a respongsibilgrotect. We are near in at least some
jurisdictions, to judges finding directors of compas personally responsible in the discharge
of their duties to their companies for failing tbeguately protect this asset of the business. In
one case in England an employee of a bank thatcbéapsed in large measure due to the
frauds and abuses that it facilitated around thddyavas permitted to proceed with a claim
seeking compensation from the bank’s directorgHeir failure to run the bank properly and
thereby safe-guard the employability and reputatibits staff.

In South Africa while the courts have hesitatechtdd employers liable for the harm
occasioned to the employability of their employees a result of their involvement in
wrongdoing, the Constitutional Court has exprestedview that it is a human right for
citizens to live in a corruption free society antividual judges have extra-judicially
expressed sympathy with the view that the civil Ewuld recognise this entitlement.

The way in which people in positions of authoritydarust improperly take advantage of
their position will inevitably be influenced by theanner in which opportunities present
themselves. Thus, the social, political and ecocoenivironment within which the conduct
occurs will impact on and shape the form of miseandn question. Indeed, this will also be
reflected in the laws that are invoked to addreds ideveloping countries particularly where
the state is rather more involved in the conducativities, which in a developed economy
might be rather more in the hands of the privatgosethere will be greater opportunity to
engage in misappropriation and diversion of stagets. This is a particular issue in countries
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which still have a significant public business emmry. The greater involvement of
government in fostering entirely beneficial prograes such as those relating to the
protection of the environment and natural resour@es similarly provided opportunities for
officials to take advantage of information on thesign and implementation of their own
policies. It is also relevant that the more théests involved in the ownership and control of
enterprise the more likely that it will interpreich misconduct as an offence against the
state [20].

Why do we abuse our positions?

Over the years a considerable amount of discusssrtaken place in the academy as to
the nature and implications of corruption. While meeed not rehearse this here, it is desirable
in modelling more efficacious responses to theatsrassociated with corruption, to recognise
the practical significance of Edwin Sutherland’splaxation of deviant white collar
behaviour [21]. In a nutshell and in grossly sirsipdi terms, Sutherland recognises that in the
case of certain forms of economically motivatedvagtwe are all susceptible to temptation.
The determination of whether we actually engageanduct that might be characterised as
criminal or abusive will in large, perhaps deteramty measure — be resolved by our own cost
benefit analysis. In other words, we will assess riewards as compared with the risk of
something unpleasant happening to us. There wilyny given situation, be a host of factors
which influence our subjective determination ofsthialance and where the tipping point is
encountered.

Of course, morality and education will have a radeplay as will the efficiency of
detection and the mechanisms of punishment. How@&vesrimportant to take on board that
the moral and ethical aspects might vary [22] anchany cases, of what might be described
as financial crime, there may well be a perceptiwat they reflect no great moral principle
and are essentially technical offences. The peimept a society that undertaking the activity
in question is common place or that most wouldvemgithe opportunity engage in it, will be
powerful factors.

The potential for ambiguity in designing the cofgrand certainly in policing them is,
perhaps illustrated again by reference to a forrmistonduct that it is quite closely related to
corruption, namely insider dealing. While argumdrdased on the abuse of loyalty may in the
circumstances be relatively strong or weak, thetification often invoked in the
criminalisation of the misuse by insiders of pmgéd information, is the adverse impact that
this may have on investor confidence. It is argtieat investors will be less attracted to
markets where there is not a semblance of equafitppportunities to profit. For many
reasons this simplistic contention is not alwaysvoacing. However, it is the case that few
individuals are likely to see a profound moral imgire here. Their castigation of insider
trading as an abuse, at this level, is probablyeramore associated with their jealousy that
someone else who is in a privileged position i€ dbltake a benefit which they are unable to
access to [23]. Indeed, the same argument is nsanifeegard to some of the excesses that
we have seen on the part of bankers in the ledo tipe recent global financial crisis. In the
result, it is possible that morality may play legsa role in the balance of opportunities and
risks than some think and hope for. The prime issag be simply at what price is the risk of
punishment and possibly loss of reputation workima

Consequently the level of detection and likelihooi effective enforcement action
consequent upon detection is, on this analysisgrfisant if not determining factor. The
more that can be done to render the risk of deteand the certainty of effective policing
and punishment, the higher will be the financiak#old to wrongdoing. Thus, the role of
‘soft’ and early — essentially extra-legal procesfurand devices, such as compliance,
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transparency and whistle blowing have a real mlelay in fixing the tipping point. None the
less, given the efficacy or rather the lack of azf@ly, in bringing economic criminals and
those involved in corruption to justice, the th@shmay be rather lower than we assume.
Considering the nature of the likely offender itymaot be necessary to invoke the full
panoply of criminal justice that is more usuallyceuntered for other forms of crime and
misconduct. By definition we are dealing with mareless the elite in a given society, or at
least those who have a privilege the exercise attlwis worth influencing. One does not
bribe people for the sake of it — there will alwdys a purpose and usually one that has
economic significance.

There is a further point that is worth alludinghtere. We have underlined the danger of
certain legal and regulatory obligations being ad&r®d as technical and not having a moral
imperative. This is a particular issue in the cmntef financial intelligence. Today we
increasingly recognise the contribution that goatgtlligence can make not only to effective
policing, but also prevention, both at strategid aactical levels. While good and useable
financial intelligence does not depend solely, ehaps even significantly, on various forms
of reporting — perhaps based on the level of ceydanvolved in a transaction or upon a
suspicion, the obligations imposed on those who raguired to report, are invariably
perceived as merely an additional regulatory burdewith significant costs and risks. It
would seem that very few upon whom these obligatiare cast, whether by law, regulation
or compliance procedures, perceive them as implgimg moral obligation. At least in their
perception the underlying issues and predicateesiare wholly divorced from the process.
The moral turpitude of, for example, drug dealimgunding terrorist activity, is seemingly —
as far as the limited research that has taken phateates, almost wholly distinct from the
chore of compliance with these obligations. If #hnosoncerned to better the supply of
information upon which intelligence can be devebbpee to be effective, then much greater
attention needs to be focussed on these issueas gadicular upon generating awareness and
understanding. Of course, the flaw in this is beatde to convince us that the information
produced by these costly procedures actually dogede the activities of serious criminals
and terrorists to any great extent. The proportignaf the burden imposed on those required
to report suspicious financial activity as comparseith the results achieved by official
intervention on the basis of the relevant inforimatihas been raised in Jamaica as an issue in
determining whether the public interest in fightimgme with the assistance of such
procedures outweighs the public interest in attpiaiient privilege [24].

Concerns have similarly been raised in regard ¢octtnsequences for an economy that
cannot readily meet and implement the internatistahdards, for example, on customer
identification and due diligence. In the contextufal Africa for instance, the ability to verify
with the requisite degree of specificity potenttastomers’ addresses has caused real issues
for the implementation of country wide measurest taee required for international
compliance with, for example, FATF standards. Tésult is often the denial of access to
banking and financial services to those who cammeé¢t the requisite standards. This again
throws up issue of human rights and the abilitpacticipate fairly in the relevant economy.
Differing levels of resource, both in terms of sigpication and efficacy, within the
compliance regimes’ of banks and other intermeesarn developing countries is another
highly pertinent issue. The consequences of anabo perceived inability to prove the
appropriate levels of verification and monitoringigit well persuade other financial
institutions to exercise such caution as to efietyi deny access to the international financial
system. The risks, in regulatory and reputatiomggrfor in particular ‘western’ banks in
dealing with customers of banks in certain juriidits, including Nigeria, might be too great
or disproportionate from a business standpointustify ordinary correspondent or service
banking relationships. Indeed, when the Patriot ikat enacted in the USA after the 9/11
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atrocities, a number of leading financial instibmis in the USA and Europe decided that
dealing with business involving many countries ifnida and certain other locations was just
not cost effective in terms of risk. The financaisis following the sub-prime scandal to
some degree over-shadowed this initial move toisleng, but in recent years it has become
both obvious and of real concern.

Exposure, discovery and detection

It is in the analysis of the viability of detecti@md effective enforcement, that there is
perhaps the clearest distinction between so cdleahd’ corruption and shall we say,
‘ordinary’ corruption. In the former those involvedll hold some of the most powerful
positions in the relevant society. They will whiteey remain in power often be able to ensure
that their corrupt activities are shielded and evémown generally or within specific circles,
are in practical terms ignored, perhaps even coedloimdeed, in extreme cases the culprit —
if this is a meaningful description in this contextmay even be able to change the very
character of what has occurred by effectively aasiay or seeking the authorisation of what
would otherwise be a misappropriation or act ofrgation. The examples of this occurring
are sadly not exceptional. The extent to which asatter of law even within the relevant
domestic jurisdiction self-authorisation is praabte is a matter of debate. For example, even
under — in this respect the most facilitative cordton of a constitution it may be assumed
that there is only authority to act within the lafs a very senior English judge once put it,
albeit in another context, “this is a matter ofdetheory and bears no resemblance to fact”.
Regardless of the law — and there is certainly réamurisprudential debate, while those in
power remain in power, they are often in a positoreffectively close down inquiries and
ensure that no action is taken. Once they leaveepfthey may be more vulnerable but even
then it is extra-ordinarily difficult to pursue,nabst inevitably in a foreign jurisdiction, those
who have effectively exercised sovereign authofity.such individuals and their associates
the threat of unpleasant consequences attachititgeioconduct has, at least until relatively
recently been at best a remote possibility.

There are indications, however, that the balanghtiie changing. While we have a long
way to go before it could convincingly be arguedtthorruption or for that matter money
laundering have become international crimes in $kaese we understand that term in
international law, there have been significant dewaents in the efficacy of trans-national
criminal justice in large measure spurred on byartgnt international instruments such as
the UN Convention against Corruption [25]. The iapibf states within their own domestic
law to provide meaningful assistance to other stated even private actors, in pursuing the
proceeds of corruption and other crimes has inecedsamatically. Also the willingness and
capacity of states acting within their domestic date act promptly and effectively in
interdicting and freezing tainted wealth is infetit greater today than it has even been. This
was illustrated in the rapid response of many Eeaopcountries to the requests of new
governments to identify and freeze the assetsrofido leaders and their families during the
so called Arab spring. There are many exampleasés in the past where it has taken years
to trace and then initiate steps, often withoutsss, to interdict wealth ‘stolen’ and diverted
from countries such as the Philippines, Pakistagef, Haiti and Indonesia. On the other
hand the British government was able to responekctiely to a request received from the
Egyptian government in regard to former presideosidy Mubarak within minutes — largely
as a result of first class financial intelligenddne system of and for, international mutual
assistance today in this respect bears no reseogbtarthat even five years ago. Of course, a
prerequisite to this is an effective request frdm televant lawful authority in the state
concerned and this may well constitute a problenerevhit remains unclear exactly where
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authority actually does reside in a state thatdwase through turmoil. The provision, perhaps
from other governments, intergovernmental orgaitsatand even the private sector, of
timely technical assistance and support may proyeactical terms of crucial significance.

Crimes of the Powerful

In considering economic crimes — and for that materhaps crimes generally of the
powerful, it is important to recognise the pradtiealities. The ability of those in positions of
influence who may already have disproportionat@eritly as a result of their scant regard for
the law and good governance, to discourage cntidet alone effective investigation within
their society, is a reality. Those who have, irs tbontext, amassed power and wealth for
themselves, are unlikely to play by the rules. gdjehey will do whatever is necessary to
protect their interests and those of their assesiads organised crime ‘survives on fear and
corruption’ so do such individuals and their catesf confederates. Their ability over time to
almost institutionalise this protection throughthar patronage and domination presents an
almost insurmountable barrier to effective actiathim their society or state.

The present author having had the privilege of wayKor many years in this field has
witnessed, on innumerable occasions, direct irmemnfee in the proper operation of the law
and where this has failed to secure their sinisbgective, the assassination and intimidation
of witnesses and those who attempt to stand uguitice. Indeed, it is a sad, but true
comment that few if any, champions of justice -this context, retire happy — or at all! On
countless occasions, including in some of the moeseloped countries which pride
themselves on their adherence to the rule of l&eret is evidence of black propaganda
campaigns designed to discredit testimony and glaese who have acted corruptly, beyond
the reach of such systems as may exist, to rehdar accountable. In a number of such cases
these perverse initiatives have drawn the supgatganised crime, naive or possibly corrupt
journalists and even renegade intelligence officEre failure of societies to recognise the
risks faced by those taking on those in power artaaity, let alone seek to assist and protect
them, is in opinion of this author one of the gesathreats to the efficacy of the law.

It is not always the case that those in power Wl so bold to stoop to intimidation,
violence and misinformation. Perhaps an even mbiecksng response is to attack the
standing and resources of the agencies that haredst up specifically to promote integrity
and police the relevant law. Although politiciane @nclined, often with the support of the
media, to bemoan the inadequacies of agencies i@ for promoting integrity in, for
example, the financial markers or discovering ancsping financial crime and corruption,
there are again — too many examples, where asli oédshe perceived effectiveness of such
agencies their budgets have been slashed andréoeuitment curtailed. Whether this be
predicated on the notion that such have becomewetbearing and powerful — undermining
the very values that they are tasked to protectiroply on the basis that they have done their
job, it is not hard to find examples of the virtuainasculation of in particular, the
enforcement and surveillance capabilities of thagencies. In the present context, recent
history sadly records a number of examples whergupb or perverse elements in
governments have taken steps — often based on angsiraf efficiency and cost, to cut the
budgets and undermine the work of financial ingeltice units and similar organisations. A
good example is the way in which the Bureau of &tigation and Intelligence which was
established in the Philippines, with western supmsaw its budget consistently reduced as its
perceived utility in identifying corruption incread A similar fate befell the National
Economic Crime Inspectorate in Zimbabwe, the PuBlimduct Inspectorate in Ghana and
Scorpions in South Africa [26].
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Elite Enforcement

On the other hand it has also to be recognisedtliea¢ are too many examples around
the world of elite prosecutorial and investigatagencies, set up specifically to spear head
the fight against corruption and economic crimentkelves becoming tainted by the very ills
that they seek to address. There have been realptes of such agencies being undermined
from within, as a result of penetration by otheminals and the corruption of key personnel.
One need only consider the example of the Comme@iane Unit in Hong Kong and its
corrupt director — Warrick Reid. As Lord Templemdhnen one of the most distinguished
judges in the Privy Council observed: “bribery is avil practice which threatens the
foundations of any civilised society. In particyldaribery of policemen and prosecutors
brings the administration of justice into disreputein [this] case the amount of harm caused
to the administration of justice in Hong Kong ...cahbe quantified” [27]. Indeed, even in
that bastion of propriety, Singapore, a similarrapye— the Commercial Affairs Investigation
Department, established to fight economic crime aoduption had problems, albeit less
dramatic. Sadly there are many other examples.

In the author’s opinion the ever present dangespefcialised law enforcement agencies
and in particular those established to fight reaklyious economic criminals and the most
corrupt and powerful members of our societies, beng part of the problem, is exacerbated
by a failure on the part of politicians and the med properly understand the problems that
they face. In some, perhaps the majority of cadesrevsuch agencies and, in particular those
who run them, have stepped over the line and be@sseciated with the problem rather than
the solution, the initial reason has been a desperhaps even a laudable desire, to meet the
expectations of those who have appointed them ammh ghem their task. The reality is that
in all systems of law — whether common law, civilid]@oman Dutch or an intriguing mix
thereof, it has proved over time incredibly difficuo secure convictions, through the
traditional processes of the criminal justice systéor economic crime and in particular fraud
and corruption. The reasons are many and variedaaddtailed discussion is beyond the
scope of this paper. It is not without interestywhwer, that even the most developed and
respected legal systems have in reality fairetk lietter when judged purely in terms of
conviction rates. For example, back in 1986 an entirBritish senior criminal judge, Lord
Justice Roskill appointed to make recommendationghie improvement in England of the
trail of fraud cases, reported that “the public Inoager believes that the criminal justice
system can effectively and efficaciously bring tperpetrators of fraud to book. The
overwhelming evidence brought before us suggesis ttie public is right [28]". Despite
many new laws, procedures and agencies, few inUthisced Kingdom would have any
confidence that the situation has got any bett@}. [2

The record elsewhere, including in the USA is uthir— no better! As we have already
pointed out it is largely as a result of the crialijustice systems profound inability to deliver
results — in terms of convictions, or for that mathe seizure and interdiction of the proceeds
of crime, that many law enforcement agencies aroth world have redefined their
objectives as the disruption of crime, rather thantraditional investigation and prosecution
of crime. The emphasis now placed on the disruptifoorganised crime — including terrorist
organisations and serious economic criminality, inasitably impacted on the way in which
we attempt to deliver justice. There is, for exam@ much greater emphasis on the role of
intelligence and in particular financial intellige thrown up by anti-money laundering
systems [30]. On the other hand the more we invthes spy rather than the traditional
policeman in these tasks and move away from thapdiise of a traditional prosecution, the
greater are the risks to human rights and the t@moptto justify actions on the basis of their
empirical and pragmatic results. Experience appamemonstrate that the temptation to
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meet the unrealistic short term expectations ottipins has resulted in a tendency to bend
rules and procedures to achieve what appear toeddts — recognised as justifying the
special powers, budgets and status that there i@geae given. Elitism breeds an ambition
for a level of success that a proper and respansbdministration of law cannot in all
probability achieve. Consequently the very reakpoees within the organisation in terms of
career security, development and esteem and eMlyemaerms of continued support and
standing — become almost irresistible. The inclugib evidence that has been procured in
dubious circumstances, perhaps even illegally,sgep towards fabrication and manipulation
of evidence — the end justifying [in the minds ofre] the means! The fact that this corrupts
the very fabric of the legal system and makes gaséi delusion is obscured by expediency
and pragmatism.

Having said this, specialisation in the developmend handling of intelligence,
investigation and pursuit of economic crime is lvifeo identify and then recruit or to foster
similar skills and specialisations within the comfs of more traditional law enforcement
structures and in particular police organisatioagroblematic, particularly in the context of
developing economies. Traditional justice agendeshot provide the career structures that
can comfortably accommodate the sort of speciadisatthat are required for the effective
investigation of, for example, economic crime and@gption. This is a particular problem in
the context of intelligence and especially finahamelligence. Not only will the networks
that service those who are responsible for gatgantelligence invariably be substantially
outside traditional law enforcement or for that t@athe public sector, but so will in most
cases their own organisation. Indeed, it was Igrdgpglcause those interested in fostering
financial intelligence were in organisations sushcantral banks and fiscal authorities that
law enforcement and bodies such as ICPO-Interpd $o long to realise their importance. It
is still the case that in many countries there iema lack of effective interface between these
non-traditional and non-policing agencies and tlmventional law enforcement and
prosecutorial agencies. There is the further prabileat the skills required for intelligence
work are generally not common in traditional lawfagoement and in particular analytical
skills are often under-appreciated.

If there is the political will, then it is conceke that significant organisations capable of
supporting highly specialised skills can be essdigld and operated — this is something that
we will return to in our comments on financial iigeence units. A good example of this is
the Independent Commission against Corruption [ICACHong Kong. However, the very
considerable resources that have been placed disjhesal of the ICAC over the years are in
practical terms beyond the reach of most countarebthose that have attempted to emulate
the experience of Hong Kong with lesser resourcesueh as in the African context,
Botswana, Malawi and Mozambique have not fairedvall as was hoped. The ICAC in
terms of its structure and operations has to baidered in the historical context of Hong
Kong and the political imperatives that gave itnsoch significance in the political system.
For example, for much of its life the ICAC operateithin a colonial environment which had
implications for in particular accountability ants iindependence. There are those who
wonder whether its perceived strengths will, oreied, can survive — at least as they were, in
the modern reality of Hong Kong and its politics!

Prosecutorial independence and discretion
To remain firmly within what we regard as the rofdaw, the role of prosecutors is vital
not only constitutionally and in terms of due pregebut also in achieving a fair and focussed

investigation tailored to the production of adnsievidence. There may be debate as to the
desirability and in some jurisdictions the accejpitgb of prosecutors directing case
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development and in particular investigations, & benefits for investigators of access to
prosecutorial advice cannot be denied. Indeed,shose of the particular strengths of the US
justice system. The civilian system provides, asten form and structure greater support and
focus in terms of the magisterial involvement, lsuéssentially different to the common law
procedure. The coming together of both systemsigesva number of advantages, but is
perhaps idealistic. Having said this there are ewmnts taking place in China, Italy and
Japan to achieve just this. The special powersrdedoto prosecutors, for example, in the
United Kingdom in the Serious Fraud Office whildticised by some as starting down the
inquisitorial path, in practice have not resultedan appreciable improvement in the efficacy
of traditional prosecution [31] As we have seerréhare real dangers in prosecutors being
placed in control of specialised enforcement andlligence agencies given their natural
desire as lawyers to achieve results before theexand in the main their lack of managerial
experience. Consideration might better be giverth appointment of those with judicial
experience such as in South Africa and Australtapagh this itself, may give rise to issues
in some cases of constitutionally.

Thus, while there are real advantages in providipgcialised and focussed agencies,
independent of government, to combat serious ecanornme and in particular corruption,
there are also real and practical dangers. Indaeh their independence might result in their
isolation from other law enforcement agencies andparticular damage the flow of
information and intelligence. It is in practiceedno encounter a significant case of corruption
— for example, that does not have implicationsdibrer areas of law enforcement. We have
already noted that most forms of corruption areesally facilitative of some other primary
objective, which may well be criminal. Even in tbase of the ICAC in Hong Kong it soon
became apparent that it was necessary to alloM>A€ to pursue other criminal offences in
addition to corruption. In practice this is not snal, so for example, the English courts have
allowed the former Financial Services Authorityliong charges of money laundering and
even fraud in policing the anti-insider dealing aand the specific offences under its relevant
Statute.

Where constitutional arrangements in a jurisdictionnot permit specialised agencies to
bring prosecutions themselves, but to refer mattersndependent prosecutors, there is
perhaps less risk of special agencies becomingfdoassed on their own objectives and
perhaps self-esteem. In a number of jurisdictiohglwfavour prosecutorial independence, it
may be practical to second prosecutors who themnicgpecialised skills, to the relevant
agency. This is what has happened, for exampldpimg Kong, Singapore and Malaysia. The
downside of this is that unless there is proper agament individual prosecutors may
become captured by the culture of the agency witbtiich they work. There is, of course,
another factor, namely that given the real problemsuccessfully prosecuting economic
crime and corruption, ambitious prosecutors arectaht to take such cases or pursue them
with the requisite degree of commitment and dilggen

Civil enforcement

The perception and probably the reality that Fddprasecutors in the USA were
unenthusiastic in prosecuting securities offenas to the development within the US
Securities and Exchange Commission of its own @wiorcement jurisdiction. Frustration
with the traditional criminal process encouragedorement lawyers within the SEC, to
develop a relatively effective process of civil @mement based on seeking injunctive relief
in the Federal Courts. The efficacy of using esabytcivil law procedures in fighting
economically motivated crime, with the attendaragtical and evidential advantages, has
resulted in administrative enforcement assuminge®y significant role in the USA in the
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enforcement of not just the securities laws, bateasingly those concerned with integrity,
such as the Foreign Corrupt Payments Act. As teeofigivil enforcement has become more
widespread the courts and, indeed, Congress hapesed certain constraints and to some
degree regularised the processes and sanctiotetures

Obviously there is not the opportunity to explongilcenforcement in more detalil
here [32], albeit it is a very important additiorvaeapon in the arsenal of those seeking to
fight economic crime. On the other hand, therenged for circumspection as the procedures
that have been developed in the USA, while effectiad relatively efficient are the product
of US legal history and jurisprudence. They are eemily transportable into other systems.
For example, the attempt by statute to emulaté XReSEC'’s jurisdiction in regard to market
abuse in the United Kingdom has not been entinetgassful. There are examples of attempts
to emulate US experience in several African statesst noticeably South Africa and Nigeria,
but the results have been at best mixed. Judges drawnderstandable dislike of imposing
what in practice amounts to criminal or at leadbljgupenalties on the basis of a civil rather
than criminal standard of proof.

The English Courts have also been unimpressed attgmpts by regulators and in
particular the Serious Fraud Office, to utiliseikciprocesses when what has occurred is
clearly criminal. Judges have deplored the usenef‘soft’ option of civil enforcement and
effectively ‘agreed’ penalties where crime is inxad. Judges in other jurisdictions, such as
Hong Kong and South Africa, have declined to recagand give effect to US court orders in
regard to civil enforcement on the basis that whah issue is essentially a criminal matter
dressed up as a civil one [34]. Having said this, development of the US law in regard to
tracing and forfeiture of criminal property througlcivil processn remhas met with a great
deal more support in foreign courts.

Civil restitution — making the crooks pay!

The United Nations Convention against Corruptioacps a great deal of emphasis on
alternatives to the traditional criminal law in ahg corruption. In articles 1 and 51 of the
Convention it is made absolutely clear that onéhefprincipal objectives of the Convention
is the recovery and restitution of the proceedsasfupt practices. In addition to facilitating
the effectiveness, on a trans-national basis, afeftic anti-money laundering and criminal
property provisions and the critical role of finaicintelligence units, the Convention
specifically recognises the importance of statesgbable to bring proceedings in their own
courts and in those of other jurisdictions to paersie ill gotten gains of those who have
engaged in corruption. The experience of Nigerid Zambia in utilising the civil law to
pursue former leaders who have milked their ecomenwas influential in persuading
countries such as China that this was an imposesatpon. Of course, much depends upon
the vitality and efficacy of domestic law and irrfpaular the law relating to restitution [35].

We have already touched upon this in the contexhefobligation of fiduciaries in the
common law tradition, to eschew conflicts of instrand be accountable for the taking of
‘secret profits’ [36]. These principles have beegwpleed not merely to those in private
relationships but also those in positions of trustgovernment. For examples, ministers,
senior officials, spies and even members of theedrfarces, who use their position to exploit
the trust that has been reposed in them, have feeelered accountable in the civil courts.
The importance of these principles is much widemtlt might at first seem. They are of
practical importance not just in those jurisdiciothat embrace the pragmatism of the
common law [37]. For example, it is common to fimd company laws, the statutory
incorporation of the duties of loyalty upon whichist liability to account is based.
Furthermore, the courts in a number of common lavggictions have held that the principles
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of fiduciary accountability and in particular theposition of a constructive trust apply where
the money ends up. Therefore, a Singapore appeal ltad no hesitation in invoking these
principles in regard to the proceeds of corruptibat took place in Indonesia — held in a
Japanese bank in Singapore [38].

It is, however, the ability of the law to trace theceeds of corruption and fraud into
other property and to then regard it as belonginth¢ person with the equitable claim that is
perhaps the most significant weapon. In a serieagés involving corruption and breaches of
fiduciary duty, invariably committed overseas, Eslglcourts in common with those in many
other common law countries, have been preparecate tsuch property and impose on it a
constructive trust [39]. Any one who comes intogession of the property or who exercises
control over it, will — if they have knowledge dfet circumstances or are reckless, be held
equally liable to the same extent as the wrongftrSuch third parties will only escape
liability if they have acted in good faith and giveroper payment for the property, before
they appreciate the true facts or before partirt wi

There will be similar civil liability on those whdishonestly assist in the laundering of
such property. Thus, those who provide accountegnl and banking services might well be
exposed to liability. The state of knowledge regdirfor this form of liability includes
wilfully turning a blind eye to facts that would Ve put an honest and reasonable person on
notice that something improper was a foot. Thus, Emglish courts have not hesitated to
impose personal liability on an accountant in thke lof Man who incorporated English
companies and then opened bank accounts for tleepamies in London, on behalf of a
fraudulent French lawyer and an employee of anahakompany, without asking the
questions that an honest and reasonable persas position should have asked [41]. Indeed,
in another case, the court held that even a lawyer had good grounds for suspecting that a
client whose monies he had placed into certain sea trusts may be related to an
investigation in the USA — if he wished to escapespnal liability was under an obligation to
search out those who might have a claim againsethends and inform them [42].

Costs and Bounty Hunting

A serious, often insurmountable, obstacle for dgsiel countries in utilising these laws to
purse those who have raped their economies, isctists involved in conducting the
investigation, securing evidence, freezing the sasfunds and then mobilising civil actions —
often in expensive and foreign legal systems. Theted Nation’s Convention against
Corruption provides that countries should seek gsish each other in this, and there are
potentially useful provisions for technical assis& Under the Convention and various other
international instruments such as those of the OEtBB Commonwealth and Council of
Europe there are a number of potentially signifidartiatives. The Stolen Assets Recovery
programme of the World Bank is of particular nas,is the OECD supported International
Centre for Asset Recovery, to provide governmeritis t&chnical legal assistance. Under these
programmes financial, legal and investigative &s3ce is provided to countries seeking to
recover the proceeds of corruption. While to belayged these initiatives are limited both in
terms of their mandates and the resources thatatteegtble to offer. However, it is also the case
that individual governments have also provided tgraent resources and technical support in
assisting countries to pursue stolen assets. Th&lejJ8ocracy Asset Recovery Initiative and
numerous programmes sponsored by the UK Departofehiternational Development are
especially worthy of mention. None the less govesnts wishing to pursue wealth that has
been stripped from their economies — often in cliffi political circumstances, still need to be
able to do a great deal on their own. Paradoxigtlly, as in cases of fraud, often those who
have been most damaged and abused, will in fadeidseable to mount a claim.
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Consequently, much more thought is now being gieehow the private sector may be
afforded an incentive to intervene and in effeketan these cases, in collaboration with the
relevant government, in the expectation of sharimgany property that is eventually
recovered. Of course, lawyers in certain jurisdiesi have long been able to provide
professional services on the basis of ‘no win re. fiendeed, even those jurisdictions such the
United Kingdom, where such an approach was corsidenproper has in certain respects
modified its views. However, in regard to the soirtcases that we are discussing here, the
issue of attorney’s fees while crucial is only oiaetor. There will be a need to cover
considerable other costs — primarily in regardneestigation and the freezing of suspect
monies. There will also, in most cases, be a ne@dnduct legal proceedings in a number of
jurisdictions — often simultaneously. There are fewyers and investigators who are able
and willing to assume what is almost a ‘businesserest in the matter and obtain
independent funding for these additional costgrhctice, however, few such cases have far
resulted in significant levels of recovery. Theatien of a class of international ‘bounty
hunters’ is something which may in time occur ahdré are many in the development
community that would welcome it.

It is perhaps worth making the observation heréwiale commendable for a number of
reasons — and not least those who abuse theiigwsghould not be allowed to retain their
illicit benefits — and nor should their families;opedures that at best are capable of taking
back what should never have been stolen, mighprestent a significant disincentive to those
who are contemplating the risk and rewards. Idesligh procedures should never trump or
replace the application of the criminal law and fhrespect of the imposition of a real
criminal penalty with the stigma that accompaniesHaving said this, there is room for
debate as to how the imposition of criminal peealtmight be modified and mitigated by
meaningful co-operation on the part of those undeestigation. In cases where corrupt
individuals have willingly made restoration — thdee scope for the amelioration of the
defendant’s liability. Indeed, in the USA it is nmdicommon to condition civil penalties and
even fines on the basis of co-operation.

It is also not unusual in similar circumstancestipalarly in the context of taxation, to
compound conduct that might otherwise result inajpglication of serious criminal sanctions.
In countries such as China where many such casedraught under the administrative
jurisdiction of the Chinese Communist Party thereven greater scope for co-operation and
mitigation, although it must be noted that this katito some speaking out against the current
initiative against corruption, on the basis thdtas the potential to undermine the rule of law.
There are many, who see things in rather black vahile terms and consider negotiated
justice is not justice. Indeed, there are exampliesgencies in, for example, Mauritius,
Zambia, Uganda and Kenya appearing to be overleénn such ‘negotiations.’ Indeed,
even in the United Kingdom there has been serioiisism of the revenue authorities for
being too soft in cases of corporate fiscal wrornigglo

While no doubt things have improved at least jutgentially, there are still many
governments and agencies that remain cautious abdb information they share with each
other, even within the same jurisdiction. This a&erbated by the approach of some
countries which allow their agencies to retain soofiethe property seized either as an
incentive or to facilitate further enforcement. ¢hihe US authorities have for many years
been prepared to share seizures, after deductitirenfexpenses, with other states, few other
governments have in practice done this — Switzdrtaing a notable exception.

There have been cases particularly involving coemtsuch as the Special Investigation
Team, Economy and Trade in Zambia and the Officth@fSpecial Prosecutor for Economic
Crimes in Ghana, where agencies have been reluittesgek assistance from, for example,
the authorities in Britain or France, for fear tlisguspect property is eventually confiscated it
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may not be returned or shared with them. This hesulred in rather unorthodox
‘negotiations’ with suspects involving threats anducements that would not reflect due
process let alone the rule of law. The UN Conventspecifically provides for this and
hopefully this will herald a more constructive apgech. The emphasis that the Convention
places on the importance of the role of finanamélligence units, particularly in developing
and deploying information, and seemingly the wghess of many governments to foster this,
is a hopeful indication.

Empowering the citizen

The above discussion to some extent is based gnpamt of the picture and perhaps in
the case of other than the grandest of corruptiae)atively small part at that! We have been
considering the circumstances where a state organisation with the requisite capacity, is
able to assert a claim on the basis that its ptppers been misappropriated or someone in a
position of trust [responsibility recognised by lalmas taken a benefit that they should not
have. The basis of the claim will therefore be pad on a notion of fiduciary
accountability, or — especially in a non-common fawsdiction a provision in a domestic
statute. The fact is, that it may well be that ¢hesth such a claim have not really suffered
any direct harm other than the violation of theydoit loyalty owed to them. In fiduciary law
it is enough that the fiduciary has improperly ead from his position irrespective of
whether the benefit in question could have goneit@&ven been acquired by the principal. It
Is the violation of stewardship upon which lialyilis predicated. Given this, it is not always
clear that the state or a corporation will haveutiigent incentive to embark on possibly
expensive and unpredictable litigation — with adeemt and possibly damaging publicity.
There may well be reservations against ‘washing thigy linen in public’. Indeed, given the
emphasis that is increasingly being placed on tabnitability — particularly in the USA and
UK, it might not be in the interests of anyone —aircorporation or other entity to draw
attention to acts of corruption or worse. Not onlight shareholders and other stakeholders
consider that directors and other officials werkeggs on their watch, but there might be the
prospect of regulatory and legal liability for aldiae in compliance such as under section 7 of
the UK Bribery Act 2010.

While the development of control liability espegydior misconduct relating to integrity
has been regarded as a means of improving compliand attributing responsibility, it is a
two edged sword. Senior management may well beteeitito report suspected violations of
provisions — possibly giving rise to control liatyi] or in co-operating with the investigation
of the predicate wrongdoing. Indeed, in some smsethe arguments are at best evenly
balanced and there may well be strong pressuredolve problems informally and away
from the glare of publicity. This may be all the ma@ompelling where those in government
have had a role in appointing those at risk ofaisitn. It is also the case that in societies with
a high degree of class, tribal and or politicahitity among those concerned it will be seen as
in no one’s interest to ‘rock the boat’. Indeederth are those who explain the seeming
reluctance of authorities in the United Kingdonigolice’ misconduct in certain parts of the
City of London’s financial community on this basihere is another and perhaps even more
pertinent consideration. There is a real risk imdeising businesses and their managements.
This concern is perhaps best illustrated in regarthe cases that have arisen in the US and
UK in particular, in regard to economic sanctionglations and money laundering. There
have been a number of cases where major inter@tiorancial institutions, such as the
Hong Kong and Shanghai Bank, Barclays Bank andstaedard Chartered Bank have been
accused of significant failures in compliance. Véayge fines and costly settlements have
resulted. There has been a very high level ofcisiti of the management of these and other
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institutions in the media. The problem with allsthki is, as we have already pointed out, that it
remains to be convincingly established whetherrédievant underlying laws relating to the
identification and interdiction of suspect fundsrivand have any real value within the legal
system. If one considers the level of successfidreeament in regard to criminal and suspect
property in the vast majority of jurisdictions, thene might be excused for doubting the
efficacy of such laws and the cost that they implost directly and indirectly in terms of
risk, on ordinary financial institutions which pide a vital service to the economy.

Considering all this, who else might have an ineento complain and initiate action in
cases of corruption? Perhaps the most likely caesdwill be those who have suffered
tangible loss as a consequence of the corruptiomadst cases their damage will be a result of
what the corruption has facilitated rather than ¢beupt act itself. For example, those who
have lost relatives or sustained injury when as,efcample in China a major road bridge
collapsed as a result of failures by inspectorprtgperly monitor its construction. In many
cases — perhaps the vast majority, those who hese barmed will not, under their domestic
laws, have a particularly clear cut claim to congation. Here we are talking about a claim
for the damage and losses that have resulted tnensdrrupt action, rather than restitution of
the illicit payments. The UN Convention against i@ption places an obligation on states to
facilitate such actions. Providing a new cause atioa is one thing, actually empowering
those who have been harmed to bring it is a vdfgrént matter. Without a litigation friendly
environment with the possibility of class actiomsl @ontingent attorney fees, it is hard to see
that in many countries this would be a meaninghud &iable strategy. In the majority of
developing countries access to competent legalcadsnd assistance in litigation just does
not exist. Access to justice is often at best & Wiem a local policeman! In the USA the
False Claims Act has long enabled citizens to bcing claims on behalf of the state, based
on allegations of fraud and misconduct againstgimeernment. Litigants and their lawyers
are then, if successful, permitted to share in b@very. Again, while the lawyers —
particularly in inter-governmental organisationskhthis is a useful model — it has to be seen
in context!

A real problem in practice where there are multgd@ses of action and the prospect of
regulatory and disciplinary action, civil enforcemh@nd criminal prosecution — possibly in a
number of jurisdictions — more or less at the same, is that of managing these ‘parallel’
proceedings. The ‘best evidence’ rule which pereedhbe laws of most jurisdictions will
necessitate the deployment of the best evideneacéh and every proceeding. There is also
the primacy of causes and actions. Should the sahtase proceed first, albeit it may well
take a very long while to be resolved? If nothiere not a real issue in a subsequent criminal
case of unfair prejudice? The imposition on an\itlial of the need to defend multiple
actions involving disproportionate resources sum@so raises profound issues of human
rights? These and many other practical issues hate been adequately considered
domestically, let alone in the context of the vasanternational initiatives.

Criminal culpability

There are those who argue that the gold standacdnmbating serious corruption must
involve the robust use of the criminal law. We halready touched upon this in the context
of the institutional and procedural consideratiofser the last few years many states have
revised their criminal laws to improve the drafting the primary offences relating to
corruption and in particular the taking and giviofgorides. This is not the place to attempt a
discussion of the substantive law. However, whieyvfew cases have so far been brought
under it, the author has no hesitation in commends a good model the UK’s Bribery Act
2010. Before its enactment Britain’s anti-bribegw!| was antiquated and inefficient. In
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practice in the United Kingdom, as in a numberahmon law countries, it was [and still to
some degree is] other provisions in the ordinaiynicral law that have been utilised to
promote integrity. The re-shaping of the law relgtio fraud in the UK, in the Fraud Act
2006, and especially the creation of a ‘new’ ofe€ criminal breach of trust is particularly
welcome in this context [43]. Perhaps of most digance, however, has been the use of anti-
money laundering laws and provisions for confisgaand taxing criminal property.

There has recently been debate in the United Kimgde to how effective the English
law is in allowing the courts to find the appropeiadegree of culpability in the case of
corporations. Companies are in most systems ofidgal persons and as such subject to the
ordinary criminal law. The various theories thatvdébeen developed, especially in the
common law tradition, to attribute the state of dhof an individual to the company have not
worked particularly well. The identification of angle individual with the company is in the
context of a large corporation — perhaps operatingpany jurisdictions, almost impossible.
On the other hand, regulatory systems have hadesscm holding companies and in
particular financial institutions, accountable faflures in compliance and have as we have
seen, perhaps counter-productively, imposed swin§iimancial penalties — which arguably
are disproportionate to the wrong in question. €hgran increasing worry about this state of
affairs and a desire to place responsibility faioly those who are either at fault, or who
because of their positions have in effect almosduéy of care to prevent wrongdoing
occurring on the part of those for whom they arspoasible. Company law has long
struggled with such issues. Until relatively retgmtirectors were allowed to more or less
delegate their functions with impunity and to soeméent the less responsibility they assumed
the less likely they would be criticised if somethiwent wrong. There were exceptions
particularly in the case of insolvency and attitsith@ave changed especially in regard to non-
executive directors. In the financial sector théws been even more emphasis on the
responsibility of those in authority to make surattappropriate procedures have been put in
place to address risks. However, while we haveeesingly come to appreciate, that most
complex frauds and other forms of misconduct regthe assistance, innocent or otherwise,
of lawyers, accountants and bankers, with the giaepf the money laundering offences, we
have hesitated to impose liability for ‘mere’ fatation of other people’s misconduct.

There are real issues for debate as to the levellpability at which it is seen to be
justified to impose responsibility in the criminadjvil and regulatory law. Where real
penalties are involved traditionally there has beerdegree of hostility to imposing
meaningful liability for less than recklessness.ttie context of developing economies or
where expertise and experience is at a premium|llamgmess to impose more onerous
responsibilities on those who manage other peoplealth might result in a reluctance to
assume responsibility and undermine developmentskuailar reasons, there is a very real
problem in attributing knowledge and intention twrporations. The English courts have on
the whole required prosecutors to identify theédimg mind and will' of the company and it
is the state of mind of that individual which wile attributed to the company. In complex
situations invariably viewed two or three years ddhe road, establishing this in court to the
requisite standard of proof is a barrier that feavedhmanaged to surmount. Of course, there
are other theories which may be more effectivelypleyed and it is true that some courts,
including the House of Lords, have taken a ratherenrobust approach. An alternative
approach to attempting to fix criminal responstiilon a company for the misconduct of
those it employees or who act for it, is to simpigate liability for failing to prevent certain
types of misconduct taking place.

This is not a new idea as we point out later onundiscussion. The US law as early as
1934 imposed liability on those who while in a swmory position could not show that they
had taken reasonable steps to prevent the wrongdointhose under them. While this
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approach has morphed into a much more developépjudence based on ‘control’ some
other jurisdictions have espoused it in this rasigrple form. Indeed, Commonwealth Law
Ministers meeting in Zimbabwe commended it as aibé approach in 1986. There is, of
course, a watered down version in English law: fgmeection 7 of the Bribery Act 2010.
The Coalition Government in the UK under Prime Miar David Cameron became
interested in such ideas and the Attorney Gendeaémy Wright QC announced at thé32
Cambridge Symposium on Economic Crime that the gowent were considering legislative
proposals for a new separate offence of failingptevent economic crime. However, the
following year then Minister of Justice, Mr AndreSelous, announced that the government
had decided not to pursue this approach. In May62@ustice Minister Dominic Raab
announced that the government had not in facisgeted the idea and consultations would
take place. Mr David Cameron also at his intermaioconference on corruption in May
2016, stated that it was the governments intentiiopress on with the crafting of such an
offence, not only in regard to the facilitationtak evasion [an agenda that the Treasury had
been pursuing more or less independently] but d&soother crimes such as money
laundering, bribery and fraud.

The UK’s Criminal Finances Act 2017 provides fonew criminal offence of corporate
failure to prevent tax evasion or the facilitatimintax evasion. In many respects it follows the
approach in section 7 of the Bribery Act 2010, Wahiaight be problematic. This offence is
limited to the facilitation of tax crimes althoughshould be noted that the Finance Act 2016
extends significantly the scope of the criminal .lawor example, section 166 creates an
offence of failing to give notice of liability taacome or capital gains tax, failing to provide a
tax return or failing to make an accurate retutatmeg to offshore wealth and assets. At the
34" Cambridge symposium in September 2016 the Attoefdeyeral announced that it is a
priority in the governments overall strategy agaetonomic crime to impose similar liability
for the facilitation of a much wider class of econo crime. The Director of the Serious
Fraud Office, Mr David Green has been a vocal anshg supporter of a new offence of
corporate failure to prevent economic crime. Incessive addresses the symposium since his
appointment he has emphasised that without sudffance, the current law actually gives
those in senior management an incentive to disegedthemselves from what is happening
in their businesses.

There is also pressure from the UK’s National Critnghority to incorporate a wider
offence that would extend to the facilitation of mey laundering and fraud. Several attempts
were made to introduce amendments to the Crimimeri€es Bill to achieve this. On the
other hand there appears to be very strong opposftiom the business community —
especially the City of London and the leading lasn$. There are those who feel that given
the uncertainties that have been thrown up by Bréaiimpose on businesses a new and
potentially serious threat of prosecution for fegluto police the misconduct of those
associated with them would be a bridge too far!

Section 7 of the Bribery Act although in its enaetrh somewhat watered down from
what was first advocated — largely as a resultresgure from City law firms, has not proved
to be as useful as some had hoped. While it mayngte to be an effective persuader of
probity through the process of monitoring and deférprosecution agreements, prosecutors
have been reluctant to use it. As is already feareggard to the new offence of corporate
failure to prevent tax fraud, establishing a deé&pa the basis that reasonable steps were
taken by the company to prevent the relevant mieot) the similarly worded defence in
section 7 has proved problematic. There is a vieat & jury faced with evidence of bribery
would be reluctant to regard any procedures asonaddy adequate. The Government has
made it clear in the context of the new corporatedffence that ‘reasonable procedures need
not be fool-proof and need not have actually stdpie financial crime from occurring.’
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Indeed, in one leading case on attribution of raspmlity for misconduct, Lord Templeman,
in the House of Lords, stated that if what is fdd&n has in fact been done by those working
for the company in question, the sufficiency of @hiance is merely an issue for mitigation!

In the USA the pervasive use of control, as weudisdbelow — as a basis for civil and
occasionally criminal liability, has not proven bbe a ‘silver bullet’ let alone some kind of
panacea for addressing economically motivated crifitee circuits in the USA diverge
significantly in the degree of ‘control’ arstienterthat needs to be proved. There remains a
reluctance — and perhaps one that we should respactthe part of the judiciary to impose
criminal liability of those who have simply faildd prevent the misconduct of others. The
law is always hesitant, as we have already intithate impose obligations on others to
prevent even the crimes of those that cannot reddpioe attributed to them. Indeed, there
are jurisdictions that have attempted to imposergenl duty to prevent crime and this has
not worked well. On the other hand we properly ggise that it is desirable to impose legal
duties on those who are in certain positions, twgut those who are especially vulnerable.
We have also, particularly in the context of thed® by virtue of their business or profession
take it upon themselves — for reward, to mind otheople’'s wealth to assume wider
responsibilities not least to society. While thegant author sees value in imposing on those
who assume managerial responsibilities to dischdrge properly and adequately supervise
the conduct of those for whom they are responsithle, expedient of a broad and strict
liability on the business itself might be premature

Not with standing the emphasis that is placed & rttodern world on fighting serious
crime through laws concerned with criminal propethe efficacy of anti-money laundering
laws in the context of corruption control and mantlger areas of criminality has yet to be
proved. For such provisions to be able to bitegh®ml need for the conduct that is considered
corrupt to be, had it occurred, within jurisdictiarcriminal offence. In part this is why it was
desirable to provide clearly in UK law that theleany of a foreign official anywhere in the
world by an agent of a British company or a compuaiityr a defined relationship with the
UK, is a specific and serious offence. While itth& domestic jurisdiction where the anti-
money laundering law is invoked that is relevainis the case that the approach of other legal
systems is not uniform, particularly in regard twls issues as facilitation payments and the
conduct of independent actors. It is also the tlaagethe record of most countries in actually
forfeiting or confiscating the proceeds of crimefas from impressive. For example, in the
United Kingdom, the amount of criminal property ttles been confiscated is a miniscule
proportion of the assumed whole. Even in the neddyticlear cut case of drugs related crime,
it is guessed that in the United Kingdom we arefisoating less than 0.001 per cent of the
suspect wealth involved [44]. Indeed, there areseéhwho consider that this ‘guestimate’ is
significantly over estimated. In the case of fraumtl corruption the amounts that have been
confiscated are ridiculously small. Even in the UBA proportions are not vastly different. In
most countries, particularly in the developing widtiey are far worse.

We have indicated earlier in our discussion whea oonsiders the considerable cost
involved in creating and maintaining compliancehis context and the impact, particularly in
terms of legal, regulatory and ‘reputational’ risky the banks and other intermediaries — of
placing them in the front line in the ‘war’ agairgganised crime, terror and now corruption,
it is far from clear how proportionate our strategare. It is misguided to attempt to judge the
efficacy of such laws on the basis of convictionday that matter the amounts of criminal
property taken out of the criminal pipeline. In theodern world the information and
intelligence thrown up by, for example, suspicicesdéd reporting systems is arguably of
considerable significance to other areas of laworeeiment and not least those concerned
with proactively protecting our integrity and satyr Sadly it is difficult to judge how
effective disruption as a policing tool is, partamly in the context of our current discussion.
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It is probable that disruption as a strategy in &viorcement is better suited to dealing with
organisations and structures that require congiatahtimely flow of funds [45].

Intelligence — a two edged sword!

The role of intelligence in discouraging corruptiand assisting in its control is a dark
area. Indeed, it is often said that intelligencermies themselves are privy to and perhaps
occasionally involved directly in corruption. TheKWBribery Act 2010 specifically exempts
the intelligence agencies in Britain, in certaindatimited circumstances from its
provisions [46]. It would be naive to underestimiie interest that intelligence agencies have
in the corrupt and illicit activities of personspower. The involvement directly or indirectly
of governments and their agents, in addressingntpécations of, for example — historically,
indigenization in countries such as Uganda and #a overseas investment — particularly
by countries such as China and the turmoil gengrate the assertion of fundamentalist
religious views are never simple or for that mattecessarily transparent. Considerable
expertise, not least within government agencies, @&veloped in Rhodesia and in apartheid
South Africa in laundering and hiding wealth andparticular busting sanctions. During the
Cold War similar conduct occurred, facilitated bgrious governmental players throughout
Africa — but particularly in Angola, the Congo agden Ghana. To some degree this expertise
has remained accessible to those who wish to haat tountries and facilitate the flight of
capital. As we have already pointed out it was thatt long ago that agencies and even
government departments in Europe offered advideusinessmen on who to bribe and what
the going rates were — and boasted that theirnmdton gathering facilities would be used to
advance the business and commercial activitieh@ef hationals. Ignoring this somewhat
unpalatable albeit probably necessary activity,reahes clear evidence that intelligence
agencies have when it was thought appropriatetadsiis the exposure of corrupt officials,
albeit mostly overseas! More recently some haveggala very significant and positive role in
assisting in the tracing of missing and stolentasgarticularly from North Africa.

On the other hand anti-corruption and other spistialgencies have been wary about
having a too closer connection with the intelligeraommunity. They have in particular
feared being used or rather misused, as againdbethefits that might arise as a result of
information passed to them. This attitude is chaggn particular as a result of the value of
the information being provided from financial idigénce units. The extent to which profiling
of potential targets and highly vulnerable persacisially takes places in the context of anti-
corruption policing varies enormously from countoy country. The inclusion of political
exposed persons, particularly pursuant to the UMvEntion, within the mechanisms and
procedures for financial monitoring have vastlyreased the potential for agencies to, on an
almost real time basis, obtain valuable intelligen@he political advantages of this —
especially in the context of international relaidmave not been missed by the traditional
intelligence agencies and their governments. Howefesv if any purely anti-corruption
agencies have the capacity or at present the nanrdbdt alone the inclination to do this.
Sadly, however, this might serve to further diffdérate the capacity and relevance of
agencies in the developed and developing worlds Thian area where there has been
relatively little discussion or perhaps realisatamto the quite profound implications.

Blowing the whistle
Mention has already been made of the difficultydentifying viable champions to stand up

against corruption and wrongdoing. It has also beanted out that many of the forms of
misconduct which we are addressing occur behirgbdlaloors where there is little incentive for
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anyone who is ‘in the know’ to complain. Indeedveyi the power and influence that those
involved in abusing their positions have it carvbey dangerous to raise effective opposition. The
experience in more developed jurisdictions of gttimy to combat abuse indicates that a very
significant factor is the willingness of personsondo know or suspect what is going on to ‘blow
the whistle’ or act as an informant. There are maagons why someone might be prepared to
take a stand or at least alert others to what nighiéking place. There are those who as a matter
of conscience and moral outrage are prepared pof@teard, others might simply be jealous of
those who are lining their pockets. Indeed, somih@foest sources of information are persons
who have a vengeance against the wrongdoers -cytary jilted wives and ex-lovers! In
‘western’ societies there is an increasing recagniof the significance of whistle blowers in
promoting integrity and due compliance. Indeed,UWikeHome Office has recently established a
working party to inquire into whether the UK’s la®tecting whistle blowers need to be further
strengthened. In particular, there is interesha éxtent to which we can all learn from whistle
blower strategies in the USA. The most recent llgtyps in the US relating to the financial
industry, in addition to increasing the legal petitsn for whistle blowers provides that they may
be awarded bounties up to 30 per cent of the freataally imposed by regulators for violation of
the law. Given the size of some of the fines imddsg US financial regulators the rewards for
informing might be very significant indeed.

Those complicit in wrongdoing themselves are nategelly entitled to whistle blower
status. Given that many acts of corruption are eosigal and are in secret any thing that can
be done to provide one of the parties to the coragp with an incentive to co-operate with
the authorities is desirable. The prosecutorialcgolvithin countries varies greatly on this.
Some are prepared not waive prosecution and orbdkes of full co-operation regard the
repentant party an informer and even a competeness. Indeed, in such circumstances they
might even be brought into a witness protectiorgmmme — something that is often needed
in serious cases of corruption particularly invotyiallegations against those still in office and
especially those in law enforcement. The positiofengland is usually that the prosecution
will not agree to barter away the possibility ofcanviction, but will attempt to assist in
mitigation of sentence.

The area of plea bargaining is one that it is Bgeantroversial. Again in the USA plea
bargaining plays a major role in securing convitdifor economic crime cases and in particular
those involving continuing enterprises. In Britaimere has been reluctance to adopt this
approach and recent attempts by the Serious Fréfigd @ do so, without the involvement of
the court, and ‘agree’ levels of financial penditycollaboration with the US authorities] has
been declared unlawful wholly unacceptable [47].t@mother hand, it has been accepted that
encouraging in particular corporations that discomesconduct has occurred, to ‘self-accuse’
themselves to the authorities is desirable andet@rxrouraged. The Serious Fraud Office in
such cases is able to enter into a deferred priisecagreement, with the agreement of the
court, with the ‘defendant’ under the terms of whito prosecution will be initiated within a
period provided agreed steps are taken to remedy kds occurred and make restoration. If
these conditions are properly observed, under imami, then the case will be dropped [48]. In
the US considerable reliance is now being placesimilar procedures and the SFO in the UK
Is keen to build on the success it has had inrgsthree cases.

Creating and sustaining systems for the protedfamhistle blowers and even informants
Is an expensive business. Many developing courdresiot in a position to provide in law or
in practice the protections that would persuadeulaerable person to speak out let alone
appear in subsequent legal proceedings as a wi#@jssThe Commonwealth scheme for
facilitating the protection of witnesses in crinlineases which has influenced other
international initiatives and instruments has pthye role, albeit few countries are in a
position to offer the level of financial supporaths necessary. Countries such as Canada and
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Australia have contributed much in offering newntiiges and re-settlement to endangered
witnesses, but these have tended to involve orgdrieme and mainly drugs related cases.
There is a real problem with human trafficking, wenghe victim who may be the best witness
might be vulnerable not least in terms of theiralegtatus in the country where they are
trafficked into. Indeed, their plight might be evegneater where they have been further
exploited and inveigled into providing sexual anteo illicit services. There is much to be

done in this context as again it is the most &tthsat are seemingly the least protected.

Unexplained wealth

Perhaps a rather more controversial suggestiostfengthening the hands of those who
are concerned to discourage and pursue corruptidraequisitive crime is the development
of procedures that identify unexplained wealth @amccertain circumstances allow for its
seizure [50]. Again the UN Convention contains avpgion basically commending this
approach without actually obliging countries to @rguch laws [51]. There is obviously some
sensitivity in empowering the state to demand unldexat of criminal penalties details as to
the ownership of property. Indeed, in some casasay well be argued that such wide
ranging powers might be unconstitutional in sodgrthey violate the ‘right’ to privacy [52].
British colonial governments in imposing criminades on many parts of the Empire were
concerned about misconduct in public office albie® same degree of concern appears not to
have been felt at home! The Bribery Ordinance imdiH&ong is of particular interest in this
respect. Section 10 in effect creates a statutmegymption that any wealthy over and above
the lawful remuneration of a public official is tipeoceeds of corruption. In addition to the
offence of having excessive unexplained wealthretlaee provisions for its recovery and for
the net to also be thrown over close relatives assbciates. Similar provisions were enacted
in other parts of the Commonwealth. A number ofl ¢éaw jurisdictions have adopted similar
provisions, but in the main within their adminisiva law. In the context of promoting good
governance and leadership much has been donegasitih Africa, to establish more or less
effective codes, requiring a degree of wealth pansncy, for leaders and persons in positions
of influence. On the other hand, in many countaed there has been concern as to whether
such laws comport with human rights. It is also¢hse that in not a few developing countries
there is an express or implicit desire to see sdegeee of reallocation of wealth — explained
or otherwise, albeit not as a result of corruption!

In the United Kingdom while some have advocatedatieption of such procedures at
least within compliance systems, until recentlyréh@as been reluctance on the part of
successive governments to invoke legislation. Thmali@on Government under Prime
Minister David Cameron took a more robust standirsganternational corruption and in
particular the inveigling of the City of London intnoney laundering. Indeed, the concern of
the government was wider than the traditional fox@nmarkets and extended to the property
market especially in London and high value comnmeslitin part this concern was perhaps
political, but considerable effort has been madaddress what are seen to be the legal and
administrative weaknesses of the UK’s anti-moneyndeering laws and the law relating to
criminal property. The Criminal Finances Act 20h#roduced unexplained wealth orders for
the first time in UK law. An individual or compangay be required under such an order to
explain the origin of assets that appear to berdEptionate to their known income and they
are suspected of involvement in or being assocwitddserious criminal conduct. Politically
exposed persons can also be required to discleseripin of their assets whether they are
suspected of involvement in crime or not. A numbfeagencies, including the Serious Fraud
Office and Financial Conduct Authority in the UKeaable to apply to the court for such an
order and the property in question may be frozdm provision of false information will be
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an offence and a failure to respond will render #ssets in question liable to the civil
confiscation procedure. The Act also extends thegpdo issue disclosure orders in the case
of money laundering investigations [52].

Going forward it is probable that focussing unexpd wealth will play an increasingly
important role in the identification of those suseel not only of tax fraud and evasion, but
other acquisitive crimes [53]. At the intelligenlesel, net worth analysis has always been an
important and useful tool particularly for revergervices. Now that there is so much more
information available, it is certain to become eweore effective. It is also the case that under
the laws relating to identification and interdictiof criminal property, we are increasingly
adopting procedures which focus on unexplained twg¢a#]. In the United Kingdom, for
example, two convictions within a period will enalthe court to presume that wealth in the
hands of the defendants is the proceeds of atlfe ef crime and to avoid confiscation the
defendant will be required to explain the sourcéhad wealth. Indeed, in civil asset recovery
cases it is possible to allege that unexplainedttvéalikely to be the proceeds of crime on a
civil burden of proof. Given the practical problernmsestablishing the nexus to a specific
crime it makes a lot of common sense to focus simplunaccounted for wealth.

There are relatively few countries that have stayupowers analogous to those contained
in the recent legislation in Britain. The experieraf those that have such as Australia and
Ireland is mixed. Of course, as we have seen revanthorities have long had the authority
to raise charges and thus effectively require dsale, in regard to unaccounted for wealth.
Net worth analysis, as has been pointed out, lsastaen used to identify unexplained wealth
in particular in the context of suspected corruptibor example, in the context of Africa, the
Special Investigation Team, Economy and Trade imida regularly used this form of
analysis to identify potential cases of interedte British government also run specialised
training for agencies in many countries includinga@a, Malawi and Zimbabwe. While the
use of mandatory disclosure orders has been desgtusseveral African states, there is a fear
that they might be used for political purposes tnailefore there is distrust in the impartiality
of their use. This has been an issue specificalyauth Africa.

Financial Intelligence

Throughout our discussion we have in various castemphasised the importance of
intelligence [54]. It is the case that until relaty recently most police agencies had at best very
limited access to and perhaps understanding dfigigtiece. The role of intelligence while well
appreciated in protecting national security was \wimtely seen as a tool in traditional and
conventional law enforcement [55]. This was a testimany factors both social and political,
and in some countries legal — where a divide wastmaed between the institutions of the state
concerned with defence and related issues andriéawcement. In recent years particularly as a
result of the threat of terrorism the barriers lestwvlaw enforcement and agencies more involved
in national security has to some degree diminisfAdds is not to say that in a good many
countries there remains a certain amount of prioiegkrivalry if not distrust. The agencies which
been primarily concerned to develop and deployliggace have not always needed to work
through the legal system as their objective isfoctissed on a successful prosecution. As they
will often intervene on the basis of intelligene¢hier than evidence, they are not subject to the
constraints that traditional law enforcement musteove. The skills and incentives for those
working in intelligence are different to those ameentional policing.

Police agencies have increasingly recognised tleethhat good intelligence can play both
in strategic and tactical decision making. The pwbhas been in many cases is that the
intelligence may not have been fashioned for thpgaes for which the police seek to utilise
it. Real issues arise in the legal system in thelliag and sharing of intelligence and as we
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have already indicated intelligence is not evidehetalone admissible evidence. As more
emphasis has been placed in policing on the taofiasisruption particularly in regard to
criminal enterprises, the importance of intelligenbas become obvious. Many police
agencies have attempted with varying degrees afesscto develop their own intelligence
capabilities. Problems have arisen rather more higir tability to analyse and deploy
intelligence than in gathering information. Mentioas already been made of the tensions that
exist within the legal system in police agenciespdthg disruption as an approach to limiting
the impact of serious and organised crime. Disaumpéven if effective does not generally fit
well with the more traditional objectives of theénsinal justice system and the expectations of
the public and their politicians. It is not wellderstood by the media and, of course, perhaps
some of the most effective interventions must bpt kanfidential. Intelligence relies on
discretion both in terms of source and effect. Tinsy well run counter to the desire for
accountability and measurement both of which ageired in policing.

Financial intelligence, as we have underlined is ffaper, has a particularly important
role to play in establishing linkages and vulneliibs. Indeed, financial intelligence is fast
becoming recognised as one of the most importanis tlor addressing structured criminal
and subversive activity, both in terms of managenasmd intervention. The problem for
most conventional law enforcement agencies is shigh intelligence may be even more
specialized in its import and use, than non-finahaitelligence. Even where the analysis
and interpretation is provided to police it maythat they lack the expertise and resources
to use it effectively. To some degree this probisnaddressed by expanding the scope of
what might be considered appropriate recipientsatdrs. We have already mentioned the
important role in preventing and fighting partialjafinancial crime of regulatory bodies
and even the private sector through their compéastcuctures. The danger is, of course,
the reluctance of organisations to expose soursdsreduce the value of information and
intelligence through over or insecure disseminatiinmust also be remembered that
regulatory and other action, based on such disptgsunight well be challenged in the
courts, where mere intelligence might not provideaaceptable justification for the action
that has or not been taken. Once the matter gatgd, evidence is required — not mere
information, not matter how reliable!

The relationship of financial intelligence to firga investigation is also worth of
consideration. Financial intelligence may well ndgedbe refined into evidence through a
process of forensic investigation. Rarely will thgencies that create financial intelligence
have the mandate, powers and resources to prdeesstelligence to a point when it can be
considered evidence. This process will often beettaten by other agencies and most often
the police. Understanding of the mutual limitatiaighese functions by all concerned in law
enforcement is vital. There have been many examplesre good financial intelligence,
provided by a financial intelligence unit, has laistped in the hands of police agencies that
either do not fully appreciate its significanceh@ve the resources to take it further. There
have also been cases where much the same has édppehe case of regulators. There is
obviously a real issue for recipients of informatiwhere they are unable to properly use it, as
they then become themselves objects of criticisthamisk in the future. It is not uncommon
to find in such circumstances senior officials ldseir jobs and even the organisation comes
under serious attack. It must also be rememberatl ttiere could be serious civil law
consequences in addition to public and media witic Therefore it is highly desirable that
those who create financial intelligence can acheper and effective integration with those
who are expected to use their product.

A practical issue that often arises is the intggahd reliability of the intelligence in
guestion, as this will impact on its use and thiingness of others to deploy their resources
and make available their powers. This is a perémm@blem for providers of intelligence as
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they will often be understandably reluctant to kise sources or will be unable to do so
because of legal constraints. This is exacerbatedravall or part of the information is
sourced from overseas. An effective integratiothefintelligence stage, the investigation and
development of legal interventions — including g@sion, is perhaps the optimum [56].
However, in the real world, the legal and otherstints which affect these processes tend
to militate against efficiency. The more that candwmne to facilitate understanding between
the various players the better are likely to berdsailts.

Investigations and secrecy

Finally, we come to the efficacy of investigati@amething that is often held out as the
reason why cases have not been successfully puratidte end of the day, to bring any case
before a court there must be admissible evidemtelligence let alone mere information is
not evidence. Intelligence might assist in locatawidence and deciding how to manage it,
but for a legal result the court will need to beganted with convincing and admissible
evidence.

Given that so many cases of abuse and corruptiirbwiperpetrated in secrecy, often
between conniving parties and in a good many, thegelved will be able to control and
manipulate the records, it is perhaps not surgyisivat investigators, often coming to the
matter years afterwards, experience so much difficu identifying, securing and then
protecting evidence of sufficient weight and crédip During the commission of the crime
and its aftermath, including the hiding of the meds, the culprits will be in control and may
well also be able to effectively frustrate ant foofexternal interference let alone criticism.
In practice, it is often only where there is anxpexted and significant event or a change of
government in the case of a state, or change ohgwment in the case of a company, that
there is any chance of an investigation beingatetl. The very facts resulting in the initiation
of this opportunity for action, may well themsehassiate the need or the justification. There
are, as we have seen many reasons, some morefistidn others, dissuading those now in
a position of authority to question what has ocedyror from doing so with any real
commitment. In a good many cases where there lmage in government, there are likely to
be urgent and compelling other priorities. Furthem it is assumed in this analysis that there
in fact competent and honest investigators with thguisite authority and resources to
undertake the required investigation.

There will almost always in the case of seriousugaron be an international aspect, even
if it is simply that the relevant ill-gotten wealthill be salted away overseas. Even through
there have been, as we have noted, fundamentabvements in mutual legal assistance
between states, the fact is that most law enforoémgencies are parochial in terms of their
mandate, resources and priorities. The abilityifeestigators let alone prosecutors to reach
out and conduct inquiries on a timely and efficidatsis in different and perhaps unco-
operative jurisdictions is exceptionally limited.

Those who have acted corruptly will not give upntiselves or their ill-gotten gains
easily. They will have structured their actiongniake it difficult to detect, let alone identify
and investigate those involved and the propertguastion. They will have used experts to
hide their wealth and discourage inquiries. Of seuthis is nothing new the same techniques
are used by those who wish to hide the proceedsrajus crime and terrorist related finance.
Today the number of countries that are willing togpitute their sovereignty by deliberately
facilitating money launders and the like are muetvdr. However, they do still exist and
there are jurisdictions that have very few proceduasnd or capacity for co-operation with
other states. Furthermore, it cannot always benasdithat the government and its agencies
are willing to co-operate. They may have some sympavhere there has been a change in
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government, with the former leadership. Or they rhaye been corrupted. Sadly, this is not
fanciful. There are examples of governments and deatral banks that have been willing for
a price to become essentially money launders fgarised crime and other criminals. In one
case involving a Commonwealth country in the Cardbthe corruption encompassed the
then Prime Minister, Attorney General and bankiegulator. Investigators from the USA
were simply murdered and others — including the&acy-General of ICPO-Interpol and an
investigating magistrate in Switzerland defamed suneld. In such cases there is no justice or
realistic prospect of justice. In another case tfie®m government of Ghana seemingly entered
into an arrangement with an international fraudsteshare the proceeds of his frauds and
launder illicit wealth. Those who raised this asoacern were silenced. The Seychelles even
went so far as to enact legislation facilitatingrdering of suspect wealth and inhibiting the
tracing of criminal property. Sadly there are mattyer examples.

While governments were apparently reluctant to gipethe benefits of providing bank
secrecy and other offshore related services toestsg criminals simply on the basis that
they might be assisting such in laundering theialtte there was a sea change after 9/11. The
concern of President Bush, albeit perhaps in rpécs misguided, to turn the financial
weapons that had been fashioned to deal with SAuotkrican drug dealers, on terrorist,
meant that countries were in reality either parthaf solution or part of the problem! While
the Republican Party had been loath to exposeetgltre of the US Internal Revenue Service
the comfortable financial arrangements that sonsditgy American corporations had
developed with certain Caribbean jurisdictions &sdmuda, the fear — that turned out to be
more or less groundless, that these jurisdictioagevibeing used to launder terrorist funds,
resulted in the near death of financial privacy. dAsubsequent Congressional Committee
reported attempting to identify terrorist funds timle same way as drugs money was a
nonsense and the mechanisms that were adoptedkeasying to ‘drain the ocean to find
one kind of fish.” The more so because in practive unofficial underground banking
systems such as the hawallah systems were far siggméicant for the terrorists in issue [57].
Furthermore, where conventional bank accounts lead litilised they were invariably based
in the Pacific — mostly US dependencies or the tg&fl

Now that the ‘crusade’ has moved on from drug ladd terrorists to corruption we see
the same arguments being employed to expose tecied arrangements and wealth of those
who are suspected of corrupt practices or, pernagher more worrying, those who are or
who have been politically exposed, their familied #heir business associates. A cynic might
think that all this has perhaps more to do with csapg financial records to the tax
authorities, than promoting integrity! The finaricaisis and the near collapse of western
banking combined with spiralling social welfare arehlth costs have focussed governments’
attention rather more openly on the collection afes and the public account. Of course,
concern about combating terrorism still remainstibst ‘can opener’. However, in reality it is
the widely held perception that considerable an®wfhtwealth properly subject to taxation
are being ‘held’ in or ‘laundered’ through the reniag jurisdictions that offer discreet
offshore financial services. Revelations such &ssi called ‘Panama papers’ scandal fuel
this suspicion. The apparent willingness of esthlgld and hitherto respected international
banks to facilitate deliberately or negligently thaing of this wealth has exacerbated
concern particularly at a political level. Indeedhas been said that up to a third of the
world’s wealth is in this sense ‘unaccounted’ 8] The implications in terms of
accountability and thus, responsibility are profdubhawyers and others who facilitate the
hiding and washing of wealth have come under paddrcscrutiny and the UK’s National
Crime Agency has made it a priority to focus onhsas ‘targets’. Mention has already been
made of the new legislation in the UK rendering drime to assist in tax evasion.
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Whether wealth from crime, corruption or simply ldag escape from taxation, it will
often be held in the name of a company and compaik often be employed to facilitate
the laundering process and hide those involved [fB¢ OECD and the G7 has expressed
concern about the facility that many jurisdictiafter for easy and cheap incorporation [60].
While the offshore jurisdictions have come in fagraat deal of criticism, the prime offenders
in terms of easy incorporation and the ability tdehbeneficial ownership are arguably not
exotic island jurisdictions in the Caribbean andiftg but the UK and USA. Mr David
Cameron when British Prime Minister announced {iegislation would be introduced to
expose the beneficial ownership of UK companie$.[6he UK’s dependencies have also
been required to introduce registers of beneficaiership [62]. Such measures while
helpful to some degree, are relatively easily edaaled there has been an increase in the use
of other business forms, such as the trust andigheil nominees. While all these initiatives
are to be welcome it remains to be seen whethpraatice it will make much difference for
those who are charged with the investigation ofugziron. In the end the transparency of the
international financial system is only as good tssweakest link. In this regard, in the
wholesale abandonment of the virtues of privacfinancial matters, we should perhaps not
forget why privacy was invented, or at least calledid, by lawyers and bankers — namely to
protect the weak and legally vulnerable from thgustified deprivations of governments and
tyrants. In all our deliberations about corruptaomd its malevolent cousins, it is necessary to
retain a sense of proportion and in particulardcatwvare of unintended consequences both in
the conception of law and in particular in its aggtion.

A postscript!

In this paper we have considered a number of ispeetnent to the advancement of
integrity and in particular the interdiction of coption to some degree from the perspective
of Africa. The potential for Africa as a player time world economy is enormous. So far the
ambiguous inheritance of rapacious empires anduhmaoil of self-dealing elites in post-
colonial times has successfully obscured and unidexdrthis potential. Indeed, such has been
the mismanagement, selfishness and importuning rtfaaty have grave doubts as to the
ability of many states to achieve an ordered ttenmsto what they could and should be. South
Africa is perhaps the best example of a society Wiale avoiding the catastrophe that its
recent past predicted, remains racked by corrugimh mismanagement [63]. That there is
the will in many parts of the continent to furth&ability and security by addressing the
cancer of corruption, the reality is that few hasmained or been allowed to remain steadfast
in their mission and all have been frustrated byitipal self-interest and lack of
resources [64]. The key might be education and-gg@erational change as it has been in
other parts of the world, but only an optimist wbgke this coming any time soon — there is
too much vested interest inside and outside Aindeeeping things much as they are!
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Aunomayus. B cmamve paccmampusaemces psao eonpocog, kacarowuxcs 6opbOvl ¢ Koppynyueu u
9KOHOMUYecKumMu npecmynienusmu ¢ Agpuxe. [lomenyuan Agpuxu 6 xavecmee uepoka 6 Mupogou
9KOHOMUKE 02pOMeH. [0 cux nop HeO0OHO3HAUHOE KOIOHUATbHOE HACTeoue U NPOU3B0. UM YCHEeUHO
nodpwisany smom nomenyuan. Hepayuonanvroe ucnonv3osanue pecypcos, 320u3m, Hpusen K momy,
Ymo MHO2Ue CMAiU No0epeamb COMHEHUIO CHOCOOHOCHb HEKOMOPbIX 20CYOAPCME COBMECHIHbIMU
yeunusamu — 000UMbCsl  3HAUUMENbHLIX — pe3yibmamos 8 6Oopvbe ¢ Kkoppynyueu. Taxoce
PAaAccMampugaemecs BadiCHAsL Poib, KOMOpYlo uecpaem @QuHancosas sauma cmpan Agpuxku 6
9KOHOMUKE, U ee CHOCOOHOCHb 3auumumy 00Uecmeo.

Axyenm 6 uccnedosanuy 0enaemcs He CMOIbKO HA BANCHOCMU YAYHUIeHUs 3aKOHd, CKObKO HA
COBEPULEHCTNBOBAHUL MEMO008 €20 NPUMEHEHUsl, ONUCHIBATOMCS. Cmpamezuu, KOmopvle HanpasieHbl
Ha npedynpexcoenue dKOHOMUUECKUX npecmynieHuil. H3yuaromes npecmynieHusi, KOmopule Hecym
yepo3y cmabunvHocmu, Oe30NACHOCMU U PA3GUMUI0 20Cyoapcme. B anoxy evicoxux mexnonozuil
e3aumooeticmeue mMexncoy moobMu npuodbpemaem 6ce Hogvle GopMbl, OOHAKO GUObL NPEeCHyNJeHULL
OCTAIOMCS NPENCHUMU UTU CTIecKaA UOOUSMEHEHHBIMU.

Kniouom k ycnewinomy cokpawenuio ypogHs KOppynyuu modxcem ouvlmv 00pazosanue, Komopoe
oacm ce0ou niodvl Yepes NOKOIeHUs, KaK 9Mmo Oblio 8 Opyeux 4acmsx céemd, HO MOAbKO ONMUMUCH
Veuoum KapOUHAIbHblEe USMEHEHUs. K JyduieMmy 6 Oaudicatiwiem 0yoyuem: CIukom MHO20
3auUHmMepPecoBaHnbIX GHYMPU U 3a npedenamu AQpuku 6 coxpanenuy eewjell maKumu, KaKkue OHu ecmb.
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