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This article attempts to investigate and analyzallenges and prospects facing Kenya in its quest
for democratization and construction of a viablatstand cohesive society. Kenya before the post-
2007 general election was viewed as an oasis afeeana turbulent region, a situation that was en-
abled by stalled political transitions that nevesftrre turned to widespread violence. The post inde-
pendence politics has orchestrated an ideology dagts not favour democratization of the state and
giving more power to the civil society. The artial#l seek to highlight how lack of a democratissy
tem of government, where virtues like compromiseperation and consensus building are nurtured,
and transitional politics in Kenya have been degmiarized along regional and more prominently
ethnic lines. Political parties, general electiorsults and the constitutional review tussles ases
in point. The civil society has a role to play mitiating and guiding debate on policies and thiei-
plications for a peaceful society, which in turrgseto create the type of environment in which radrm
political conflict and competition can be resolwsdhout violence. Among the actors that the article
will give attention is the church and other orgatians. The questions this article will seek tcewstis
gate are: what impact have the political systemd e civil society had on promoting the values of
compromise conciliation, consensus building andreoice in an ethnically polarized society. Has the
civil society been partisan or neutral to ethniteirests? How and when do civil societies become en-
gaged in politics? Can it be an integrative foroenation (state) building? The answers to thesesque
tions will constitute the focus of our investigatio
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HdemokpaTusanusa B KeHuu

Kuroueswvie cnosa: Kenns, BRIOOpHI, IeMOKpaTH3aIHs, TIOTUTUICCKUEC CUCTEMBI, IPaXIaHCKOE 00-
IIECTBO

B cmamve ananusupyromes npobnemul, ¢ komopvimu cmankugaemcs Kenus na nymu oemoxpa-
Mu3ayuy U NOCMPOenUsl JCUSHECNOCOOH020 20Ccy0apcmea u edunozo obujecmaa. /o 6ceobuux vi-
bopos 2007 2. Kenus paccmampusanacs Kak 0a3uc Mupa u cmaduibHOCmu 8 HeCHOKOUHOM pe2uone,
ymo OvlI0 00YCIOBNIEHO NOIUMUYECKUMU NPEe0OPA308AHUAMU, HUKO20A paHee He NPUBOOUSUUMU K
Hacunuio. Tonumuxa nezasucumoni Kenuu npusena K 03HUKHOBEHUIO UOEON02UU, He DIa2onpusim-
cmeyoujeli 0eMOKpamu3ayuy 20cyoapcmed u dQhdexmusHomy Gopmuposanuro 2paicoanckozo 0o-
wecmaa. A6mopuvl NOKA3b18aAIOM, KAK OMCYMCMEUE 0eMOKPAMUYECKOU CUCIEeMbl NPAGIeHUs, 8 paM-
Kax KOMopouU 8axCHOe MeCmo 3aHUMANU Obl KOMAPOMUCC, COMPYOHUYECHEO U OOCMUICEHUE KOH-
cencyca, packonono 0ouecmao no pecuOHAIbHOMY U, Ymo euje Oonee 3aMemHo, IMHUYECKOMY NpU-
snaxam. OO 3mom ceudemenrbCmeyiom OesimenbHOCHb HOAUMUYECKUX Napmuil, pe3yibmamol 6b100-
P06 u cnopel 06 uzmeneHuu KoHcmumyyuu. I pasxcoanckoe oowecmao 00IHCHO UHUYUUPOBAMb U HA-
npagsamev 0ebamuvl O NOJUMUYECKUM 80NPOCAM, YN0, 8 CE0I0 0Yepedb, NO3GONUM U3DeHCaAmb HACU-
UL 8 YCOBUAX NONUMUYECKOU KOHKYpenyuu. Paccmampusaromesi, 6 wacmuocmu, ciedyowue 8o-
npoCyl. KAKOBO GIUAHUE HOAUMUYECKUX UHCIUMYMOS8 U SPAICOAHCKO20 00ujecmsea Ha ynpoueHue
MaKux yeHnocmeu, Kak 00CMudICeHue Mupa nocpeoCcmeom KOMIPOMUCCA, KOHCEHCyca U moaepanm-
HOCMU 8 SMHUYECKU NONAPUZ0BAHHOM 0bwecmee? 3anumano nu 2pajicoanckoe obujecmeo Heli-
MPATbHYIO NO3UYUIO UU CIAHOBULOCH CIMOPOHOU 6 Medxcomuuieckux cnopax? Kax u xozda epasic-
O0aHcKue obwecmea HAYUHAIOM AKMUBHO YUACMBOBAMb 8 NPOYECCax NPUHAMUSL OMEEMCMBEEHHbIX
pewernuii? Mozym nu onu 6oims 06vedunsAtowei cunoi npu cmpoumenscmee nayuu (cocyoapecmea)?
Touck omeemog na amu 60npocvl — yeb OAHHO20 UCCIe008AHUSL.
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The historical development of Kenya as a state been marked by, among other important
changes, the transition from colonial power to peeple, from multi-partism to single and back to
multi-party system, and a series of constituticaraendments, comprehensive review, a launch of a
new constitution and back to demands for its review

Kenya became a legitimate state after attainingpeddence, however, the challenges experi-
enced in quest of state cohesion reflect on thiatiga nature of its internal popular legitimacytdr-
nal legitimacy of government in Kenya since indejmice has always been questioned through po-
litical party alignments and protests from the Iceociety. However, the demands are overshadowed
by the need for political stability which leadsttem being negotiated. The negotiations can be with
individuals, political parties and ethnic group$eTarticle analyses Kenya's transitional politios t
understand if there have been false or minimal ghdhat encourage change of governments and not
regimes, which become a hurdle to democratic gramthenhancement of popular legitimacy.

The article attempts to shed some light on thisiph@non by looking at major socio-political and
economic events in Kenya. We note that advancenfes¢mocracy seems to continuously compete
with other interests and goals.

The Political Legacy of the StateThe past general elections and the constituticsaéw proc-
ess beckons the question how deep rooted is théhfawave of democratizatidrin a country like
Kenya? Drawing on Olson’s and Soderberg’s wor&,diinamics and outcome of the fourth wave of
democratization have raised questions that expelsgiviely unexplored theoretical frontiérs The
empirical experiences of democratization in Kerilga in most African states seem to refute some of
the assumptions and predictions found in mainstréesoretical works on democratic transitions and
democratization as well as in policy-related docotaénfluenced by these writings.

The debate on what role the colonial factor playpast-colonial Africa has not ceased to surface.
Kenya like every other state that has moved frotargalism to independence has sought to shape its
inherited institutions to the changing circumstanead ideals of its independence. According to
Gertzel, in seeking to move away from the colopiast, the state was concerned with needs of the
independent societyKenya being no exception in Africa was just aatien of colonial rule, the
country lived under colonial policies that werectdhted more to facilitate control than create @ona
state. When political independence was concedhedcalonial creation was transformed into a post-
colonial state. A scenario developed whereby the state borrowed substantially from the colonial
state. As Ochieng and Atieno-Odhiambo put it:

“It is generally accepted that independent Kenyhriit effect a major ideological or structural
break with the colonial state and that all shevdis to expand the former colonial administrativd an
economic infrastructure$”

The inherited infrastructures and the efforts toderaize them to meet the expectations of the
newly independent society have been the pre-ocicupat post independent leaders. What the strug-
gles forUhuru (freedom) yielded immediately was political freegavhich is the capture of the state
power in 1963. For most Kenyans the attainmenndépendence was meant to mark a transition
from the realm of necessity to that of buildingenbcratic state strongly committed to Pan-African
ideals and world peate The inability of the state to radically depadrh the colonial policies and do
away with their institutional structures compoundaeth the lack of capability to fulfil the aspiratis
of the population as in the Weberian sense of éanmmg and the pillars of a democratic state wgntin
This occasioned the lack of legitimacy in the egkthe people. This “legitimacy gap” in Kenya has
created a state of “infinite transitions”. A mydiaf challenges have hampered pragmatic transitions
from a colony to a democratic cohesive and legitinstate.

The post-colonial state in Kenya like in the mdjoaf the other former colonized states is weak.
The weakness is attributed to the state-buildimggss. According to Ohlson and Soderberg, a weak
state is weak in terms of low levels of socio-pedit cohesion and political legitimacy and may et
be exacerbated by the lack of essential capabilidtethe hands of political leaders that are deemed
essential in order to overcome this structural weak and build strong stdtes

In Kenya the state weakness nurtured a particdhtiqal style of governance that risked further
undermining the state and making it less, not modined to development and democratic reform.
The “invented Kenyd”lacked the defining properties of a state whiatilide “unchallenged control
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of the territory within the defined boundaries unie control, monopolization of the legitimate wfe
force within the borders of the state, and theanglé upon impersonal rules in the governance of its
citizens and subjects” From this position the question of legitimacycisicial. There is a growing
number of the poor, nepotism, negative ethnicibyruption and an upsurge in violence.

Who's State? — Legitimacy at a CrossroadA close look at Kenya's birth and state building
process revolves around the search to construegidinhate state. Attainment of independence
through international recognition was achieved, thiet need to attain internal sovereignty is still a
process in the making, hence the contested isslegitmacy.

A state contains three inter-linked components ptingsical, the institutional basis and the idea of
the statd An examination of Kenya shows that the physiiais of the state, which includes defined
territory, population, resources and wealth, isugstjonably present, but the other two components,
the institutions of the State and the idea of thgesare not clearly defined. Institutions coregrihe
whole machinery of government including its exegeitiegislative, administrative, and judicial badie
as well as laws, procedures and norms which theyabg, while the idea of the State provides a
mechanism of persuading citizens to sub-ordinagensielves to the State’s authority. Buzan argues
that strong and vividly held ideas serve to bingl 8tate into an entity and provide the needed socio
political cohesion which gives legitimacy to thet®tentity. He contends that “If the ideas thewesel
are weak or if they are weakly held within society;if strongly held but opposed, ideas compete
within society: then the State stands on fragilétipal foundations®. In the Kenyan situation, the
defective remnants of colonial institutions/policiend the divided allegiance of their members due t
divergent group/ethnic interests affects what Hoéfers to as the vertical and horizontal dimensio
of legitimacy. Vertical dimension established ttumnection, the right to rule, between society and
political institutions and regimes, while the horital dimension defines the limits of and critdoa
membership in the political community that is rdfed

If vertical legitimacy is thus the belief by themgation in the rightfulness of the state and us a
thority to rule the state, in Kenya, such a bdili@é been wavering. Consent of one form or anather
matters of state performance and expectations &asr rbeen automatically attained. Immediately
after independence the newly born state faced ribllgam of internal recognition. One illustratioh o
this is the North Eastern Province war of cessatiéfter the suppression of the rebellion the ragio
became alienated from the main stream of natioeatldpment. Ogot in analyzing Moi’s politics of
populism refers to how the communities of the N&#stern Province had not been fully incorporated
into mainstream politics of the State till the 1980

For a long time for example the North Eastern Rroeiof Kenya was referred to simply Sisifta
areas and many of the inhabitants of the regiomdideel they were part of Kenya

According to Ogot, one of the causes of the feetihglienation which was beginning to develop
among some sections of Kenyans was the distanaehviiaid gradually developed between the ‘gov-
ernment’ (bureaucracy) and the people. He suppligsvsiew with the argument that a section of the
population felt that important decisions affectthgir lives intimately were being made by a bureauc
racy which they neither participated in nor conedf. During the Kenyatta and the later days of
Moi’'s regime saw a great deal of centralizatiorpofver in the hands of the Executive. In both re-
gimes there was quite a big section of the pomnatiho felt they were being sidelined or marginal-
ized.

Kenya being a heterogeneous community is stillggfiing to transform the socio-cultural diver-
sity of its people into a unified strong state. vHthe diversity has been handled has affected the
achievement of horizontal legitimacy. The state haen an arena for competing groups for power
and resources therefore, receiving partial alleggarby members of society. Furthermore, the state
has sometimes alienated one group from anotherKelmya the various groups and communities
within the State have not well developed a cohesss that enhances acceptance and tolerance to-
wards each other. The reoccurrence of ethnic ictsthcross the country in multi-ethnic areas attes
to the failure of the State to cultivate horizonggjitimacy.

From independence the issue of who is in powed@eship) tended to over-shadow other impor-
tant components of state building. Suspicion nyaoml ethnic identification has been the decisive fa
tor in whether to support or sabotage a partictdgime. The political system has been “the winner
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takes it all’. This creates a situation that insibnalizes exclusions, sidelines one or some ggan
terms of participation, access to power, and aliooaof resources. Indeed those who are excluded
find it hard to extend loyalty either to other gpsuor to the state. The lack of horizontal leggim
within the society has, therefore, led to the enogir withdrawal of loyalty to the state and itstitu-
tions, and those that feel they are excluded sgdkinalternative power centres within to counter o
undermine the political legitimacy of the regime.

The type of leadership of post-independence goventsnhas been characterized bgo-
patrimonialistic tendenciesAccording to Weber, patrimonialism is a situatia which the objective
interests of the State are indistinguishable fralrjective interests of the ruler of the regime awpr.
Ohlson and Soderberg define the characteristicifeatof neo-patrimonialism as the incorporation of
patrimonial logic into modern bureaucratic institas™.

In such cases rulers ensure the political stabilitthe regime and personal political survival by
providing security and selectively distributing\dees. Former President Moi's regime is frequently
cited as having manifested neo-patrimonial authritThe personification of the state and selective
distribution of resources has been a common phenanmeKenya and therefore the widely used an-
ecdotes of “our own” and “our time to eat” in Kefg/@olitics. Ngunyi argues that since independ-
ence there has been an emergence of a strong pati@nt network. During Kenyatta as Chief Pa-
tron, the ruling elite had to create elaborate hernies of affection” in the form of ethno-regional
patronage network Under Moi, the patron — client relations shifsdnificantly. He asserts that,
apart from the use of prebends and dirigisme t@ ldients afloat, Moi used patronage networks to
denigrate political actors that he happened torm®mfortable with'. In his analysis of the two re-
gimes he observes that while Kenyatta used thaliltg” as his closest clients to attain regimeéista
ity, Moi created “ethno-regional denigrators” to\aeas conduits for the disbursement of patronage;
while Kenyatta’'s recruitment of clients was basadtee “politics of inclusiveness”, Moi’s recruitmen
of clients was solely on the politics of denigratfo

Kenya's third President Mwai Kibaki started hissfiyear politics in office with his “hands off
style” of running the Government, but Kenyans garywof a strong cliché surrounding the President
with strong powers, a reminiscence of Kenyattagime. The struggle for power and influence
within the ruling coalition, the National Rainbovo@lition (NARC), that was swept to power mainly
by the “vote for change” euphoria was consumeaifighting because of the contagious Memoran-
dum of Understanding (MOU), which was entered letbie election but was not honoured by those
who were in the “inner cabinet” of President Kibakjovernment. A section of the population got
disappointed and felt the government was not tramesy and accessible as would be desired. In many
guarters one heard of the “Mount Kenya Mafia” claflees and right hand men of President Kibaki.
In Kenyatta’'s days such a group was referred tTas Kiambu Mafia”, and during Moi’s era the
“Nyayo stalwarts”. In all the three governmentsytthad a strong power clique surrounding Meee
(elder).

Regime experiences in Kenya like in most Africanrdoes has shown that central political power
has not reached a stage where it is separatedtifistrong crisp of localized and personalizedtipoli
cal contests, supporting Job’s argument that kegitly in many post-colonial States in third world
countries continues primarily to rest on practioésedistribution, in spite of changes in the forma
political outlooK®.

Closely related to regime type is the role of thél society. The questions are how effective is
the civil society in transforming the Kenya sta€@? ultimately, how has the state acted upon or ma-
nipulated the civil society in its quest to sustignegitimacy? Does a weak state lead to a vedak
society?

The Highs and Lows of the Civil SocietyThe term civil society has evolved significantlyrin
that in the 18 and 18 centuries. The issue of what constitutes thd sitiety has dominated the
academic discourse; however, there is a commorg definition. It is defined as:

An intermediate associational realm between théeSaad family populated by organizations
which are separated from the State, enjoy autoriamgiation to the State and are formed voluntarily
by members of the society to protect and extenid ititerests or valués
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The variation in state formation process of coastand popular culture gives the civil societies a
unique and peculiar characteristic. Groups may b&tween modern interest groups and traditional
organizations, formal organizations and informediaanetworks, political institutions and advocacy
groups and those outside the political system, éetwegal and open associations, secret or exen ill
gal organizations and networks, and between aggnwahat accept the political situation and those
that seek to transfornfit In Kenya, like in most African countries, effivet penetration by the state
in all regions and sectors of society has not heeformly felt. Traditional institutions and netvks
nurture a bond of unity through necessity in theenry. Ottaway and Carothers assert that in the
struggle for independence it gave rise to volungaljtical associations, peasants’ movements, labou
unions, and ethnic welfare associations, many dEhvbecame political when channelling their pro-
tests against colonial rule and later through #iéfor independence. After independence, some of
these organizations became integrated into the, stdtereas others proved too strong to be subordi-
nates and thus survived as an alternative institatiframework alongside with the sfateLike its
active role in the decolonization process, thel ggtciety has played an instrumental role in the de
mocratization struggle that was heralded with the ef the Cold War. The developments within the
civil society in Kenya attest to the alignment agehlignment in Kenya's polity. The question td as
is whether the civil society in Kenya has been l#ipal actor — bargaining for the government oé th
day or versus the government. Hence the civiletg@ participation depends on the relationship be-
tween the civil society and the political partieghe state.

The struggle for independence witnessed complemgesaof the political parties and the civil
society. Where regional or ethnic interests tlmeed to strangle the nationalist movements, espe-
cially in the party politics, such groups like tladbour movement managed to successfully rally Ken-
yans irrespective of ethno-religious backgrountte Trade union movement though with a Luo Secre-
tary General had a nationwide support. Among voighlts activists who advocated for the people's
rights were Kenyans who had read law.

According to Gertzel, varying tribal attitudes towds the future prevented the emergence of a uni-
fied countrywide movement and divided it into sgpargroupings. Tribal groups became conscious
of their separate and often conflicting interestie main causes being the governmental emphasis
since the 1920s upon district political associatjdhe restrictions imposed upon political orgatiira
in the 1950s, and the land questfofarty associations, therefore, followed ethngitneal or peculiar
interests, significant economic and social diffee=s1 The land issue, for instance, became a pbint
contention even before independence. The feartammnomic and political position was the source
of a growing political consciousness among the Riflley Kalenjin and the Coast people. Hence, the
‘larger’ and ‘smaller’ tribes’ politics emerged ataldate influences Kenya's politics.

A look at Kenya Africa Union (KAU) formed in 1944ven when Kenyatta had become its Presi-
dent in 1947, it had failed to establish itselfotighout the country though its leader commanded
countrywide respect. It remained basically a @mrovince association. Oath taking in KAU furthe
alienated it from the rest of the country. Othettipa that followed all had a regional or ethniattee.
Tribal and economic interests dictated the alliafi@einstance, between the Kalenjin of the Rifi-Va
ley and the people at the Coast, a move that sawbitth of Kenya African Democratic Union
(KADU) in 1960. In September 1962, the Sabaot febpm the Mount Elgon area formed the West
Kalenjin Congress (WKC). The WKC was opposed torgtommendation of the Regional Boundary
Commission to include Sabaot country in the Weskggion, instead of being in the Rift Valley Re-
gion with the rest of the Kalenjin. Another ethailg-based party, the African People’s Party (APP),
was born, a political vehicle for Paul Ngei, whoke away and formed his own party because he felt
he had not been accorded the appropriate nati@mveémpand status by the KANU lead@rs Later,
KANU was to suffer another split occasioned by bieak away from the party by political heavy
weights led by Oginga Odinga, Bildad Kaggia, Aclgiegdneko, Joseph Nthula, Zephania Anyieni,
Tom Okello Odongo and Oduya Oprong to form Kenyaghes Union (KPU). The argument behind
the breakaway being the failure of the governmeritriplement policies made public in the KANU
manifesto of the 1963 General Electithsvhich mainly dealt with the issue of redistritautiof gov-
ernment resources.
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During the emergency when political associationseweoscribed or later when they were deeply
divided due to ethnic interest, one major orgaionathat emerged and was able to cut across and ap-
peal to all regardless of status or group identiag the labour movement. The trade union movement
leaders agitated for political rights and sociatite®. Tom Mboya, the General Secretary of the Fed-
eration of Registered Trade Unions had becomedingapokesman for the Nationalistic codfselt
is worth noting that at this juncture in Kenya'story the civil society acted at its best as atjoali
actor in collaboration with other nationalistic neowents. With the attainment of independence cru-
cial staticization of the civil society began am@ §abour organizations like the rest were graguall
designed. According to Ngunyi, in Kenya the csdkiety is largely a public theatre where elitex fl
their muscles as their different constituents chieenf®. Differentiation along ethnic identities and
state patronage has gradually weakened its positga-vis the state, a situation that has created
enabling environment for unchecked power wieldigghose in leadership.

The Politics of Self-help.Major civil society miniatures likedarambee(self-help organizations
and fundraisers) were used by both the Kenyattaladloi regime as bases for consolidating power
all the way from the grassroots level. Such fuordiwere used to make political statements and, on
the other hand, shield the government from itsapsibility of delivering the much needed serviaes t
the people, a kind of rolling the ball back to tleey people.

Self-help first emerged among the Kikuyu in the 12930s and 1940s to establish educational fa-
cilities not provided by the colonial state andagsert for African independence. Self-help was als
practiced among the Luo who formed the Luo Thriéséciation in the 19485 Following independ-
ence, Kenyatta and his government found not omag to reducing demands on his government for
services throughHarambee but a strategy for dealing with local and reglopelitical leaders. A
populist leader, J.M.Kariuki, seems to have fullijized theHarambeecontributions to his potential
supporters who were the cornerstone of his coaiailding strategy, an avenue that never went
well with the establishment.

Similarly, his populist colleague, Jeanne MarieaBey, found his efforts to uséarambeeto de-
velop his constituency and himself politically megtofficial resistance. Government objections to
Seroney’s activities surfaced when in 1975 the &iattMP alleged in parliament that he had received
a threat that the Government would “crush” the pegal Samoei Institute for vocational and technical
education, for which he had raiseldrambeefunds. The local administration was later to refbgm
license to fundraise for the institute and an @aifisanction was provided instead to a newly regest
Samoei Boys and GirldarambeeBoarding Schodt. His political rival for Kalenjin political leader
ship the then Vice-President Daniel Arap Moi wastéad mandated to fundraise for the new project.
In this situationHarambeewas used to undermine Seroney at the national, léwes neutralizing his
radicalism in issues to do with redistribution esources, especially land and, on the regional,leve
the building up of Arap Moi as a Kalenijin politici@ader, and for the government it assured support
from a section of the Rift Valley group.

As the battle for political space heightened betwKenyatta’'s family “inner circle” and the ‘re-
bels’ a means of containing them was necessaryriglheto convendélarambeemeetings came under
attack and later issues relating to control of Kesysecurity apparatus and parliamentary privileges
J.M. Kariuki in April of 1974 complained to parli@mt that members of the administration had inter-
vened to stopHarambeemeetings and gatherings of constituents at whiwy twere presefit
Though the Attorney General, Charles Njonjo stated no license for Harambee was needed, dis-
putes about the licensing éfarambeemeetings evolved into a confrontation between gsoups
within the government. The family and associabesthe one hand, and other assistant ministers and
their allies on the back bench. Among them was andg member of Parliament G.O.Migure, Nyan-
darua MP, J.K.Kariuki, and Butere MP, Martin ShikukThe Vice President in his clarification noted
that allHarambeeproceeds should be licensed a part from churctwadadHarambee Furthermore,
no politician was to make any speech. This waailecast to the opposition’s forum for securing-all
ances with other groups outside their own distiéctprovinces.

Moi as the Vice-President had directly been invdlweth theHarambeedebacles, and no one was
as well placed to exploit therHarambeewas used to reward, punish or co-opt party hawkisrabels
— method of contribution had changed from voluntanlling together’ to a kind of mandatory tax.
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By the end of Moi’s rule in 200Harambeehad totally been transformed into a vehicle far ¢htes;
as Ngunyi put it, to ‘flex their muscléd’

After the 2002 General Election, a new governmeas swept into power. Mwai Kibaki became
the third president of the Republic. The governmemhediately embarked on dismantling and out-
lawing theHarambeemovement after a commission set up to inquire laoambeepointed out that
it was a major form of corruption. The consequerafethis Act are yet to be felt by society to deter
mine how noble the decision was. Furthermore, nio@tas been taken to prosecute those that flout
the directive.

With Moi taking over the reins of power in 1978etaAutonomy of voluntary private associations
were further curtailed. During his tenure ethnidfare associations were discouraged or even banned;
for instance, the Gikuyu, Embu, Meru AssociatiorE{@A). Maendeleo ya Wanawake Organization
(MYWO) transformed into a party organ totally logiits initial mandate, while other NGOs came
under serious state scrutiny.

From the cited examples bfarambeeand other organizations, we note that there islear de-
marcation in Kenya like in most African States betw social society and the state. The holders of
power are not functionally or even politically defiad from socief{. They argue that in Africa the
business of politics is conducted along informattieal channels of relations, such as patron-client
relations linking the elites to the rest of the plagion.

Non-Governmental Organizations.The urge for multi-party democracy during the 1988% a
growing strength of Kenya's civil society. Therepapred a proliferation of non-governmental organi-
zations with a lot of donor aid support. The NG@tsebegan to be viewed by the state as trying to
usurp some of its powers due to its prominentaaitieadership, its significant financial resourdts
international affiliates and allies, and the simfalet of its independence from the state. Thd siwi
ciety’s vocal criticism of the regime saw governmenthe late 1990s rushing a bill through parlia-
ment regulating NGOs through a host of measures (kin-governmental coordination board). The
regime’s fear towards the NGOs stemmed from thetfeat most of the NGOs had their leadership
and membership mainly from ethnic groups who it but in government and hence supported the
emerging course of multi-party politics.

With strong networking and mobilization of donompport, the community of NGOs managed to
create a situation where Moi’s regime felt it mnegotiate rather than dictate. With allies outsfue
state it forced the regime to enlarge the politsygdce. The opening up of such a political spade di
not translate to unity within the civil society. #4982 and 1997 general elections saw politicdlgsar
divided along ethnic lines despite the civil sogetgreater organization, a more rigorous press and
civil education and civil societies networking. [p#s failing to dislodge President Moi from powar i
the two elections, the civil society remained astwnd more vocal in advocating for democracy.

The 2002 general elections saw President Moi’s tyvEur years rule come to an end. But only a
year later, after the over recited political slogidor change “Moi must go”, andv'tte yawezekana
bila Moi”, the Kenyans bore fruits, and a new governnienk over; what followed was a systematic
co-optation of members of the civil society, makinigss critical towards the government.

The 2002 general elections saw the major civiletgcactivists during Moi’'s regime taking up ma-
jor political offices in the National Rainbow Cdain Party (NARC) Government of President Mwai
Kibaki. Former activists, they became new moveis sitakers in government. Being the very people
that were advocating for freedom of expressionaswbciation, constitutional reform and other human
rights demands, the people expected of them tdhaste ideals into practice. But unfortunately, the
road to reforms and deepening of democracy wenutir a rather bumpy road, a reminiscent of the
old days.

A look at the behaviour of prominent governmentspealities leaves a lot to be desired. For in-
stance former Kenya's Justice and Constitutiondhird Minister Kiraitu Murungi, who was at the
forefront in advocating for a constitutional revi¢at was people-driven, saw the constitution revie
exercise as a consuming nightmare. As Ndegwa @digtjout it:

His bosom friend Yash Pal Ghai, Chairman of the Sfiastion of Kenya Review Commission
(CKRCQC), has suddenly “grown horns: become statengnaumber one! Murungi’'s pet in constitution
review “Wanjiku” (the common citizen), has suddeflyned into an ugly hdy
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Meanwhile then Transport and Communication Mins{@003) thought the constitutional review
process as being of no urgency or even irreleMaces'our own” is in power (ethnic); indicative is
also Paul Muite’s sarcastic praise to Raila Oditingé he surely contributed to Kibaki's ascendarcy t
power but it is his (Muite’s) turn to see that Kkbeemained in power.

The Church and Transitional Politics. Apart from individuals mainly in the law fraternjtan-
other civil society that has made an impact in Kesgtate-society relations is the church. The ahnur
for long has been an active advocate for refornasempecially for a people-driven constitution. 8inc
independence the public has reacted to the stag¢elstration of their lives by looking for alternati
avenues to influence the policy process. One of sastitutions is the church. The church is well
placed to be more prophetic in denouncing the satid economic systems which keep people and
the country under-developed, therefore, advanciagahprinciples for justice and peace. Historically
though, the church has at times been used as aftoppression and thus compromised by the state; i
has also been a place of reason and refuge. Thiehgmotwithstanding its weaknesses, has been an
active actor in the democratization process. Theatls active participation in issues related tacge
human rights, civil education, and community sexvicake it impossible to separate strictly the role
of the church and the state in development endeapatticularly in regard to leadership.

The church’s teaching on leadership as enshringderBible and through evangelism can offer
positive contribution to good governance. In MatH2®20 — 28 and®1Kings 12, the concept of the
servant leadership challenges the characteristEasceated with misuse of power and general dictator
ship. Given the role of the church in society,hbsld therefore with the state as partner provige c
leadership, being the good shepherd of God’s p&oglae role of leaders entails both serving and
guiding. In this regard the church’s responsibilityo provide support but also be critical of wgdo-
ings in society. It therefore suffices to note that the churcmisndated to expand its jurisdiction
through mission to better society. A mandate derivem knowledge that the earth is the Lord’s and
everything in it, the world and who lie irfdtand God’s demand for all leaders to exercise gasti
compassion, and meekness const&htlhe contradiction sometimes witnessed of conéiad coop-
eration between the state and the church like @ngraonflict has got its own benefits and weak-
nesses. Likewise, the ethnic question that alwayses up in other organizations may at times limit
the church’s role as a potential force for natidistdte) integration.

In Kenya, the church nevertheless has made a humiblsignificant contribution to the political
transitions, democratization and lessening of eth@nsions and conflict. At several instances the
clergy have written pastoral letters, given puggtmons, participated in national debates, confeen
on the constitutional making, truth and recondibiatworkshops, visited the head of state, and thirec
appealed to the government authorities to pragiomed governance and stand for the truth. In doing
this, the church will be responding to the calb®a pillar of truth and God’s command that is “you
are the salt of the earth; you are the light ofvileeld”*’. Christians should be able to raise their dissat-
isfaction with the state without fear, use any deratic and legal means available, while on therothe
hand be conscious not to hurt other people in te#st for justice. In this regard the role of @leis-
tian intellectuals, politicians and civil servaigof paramount importance.

In the 1980s, for instance, criticism against fghtening of one-party dictatorship was intensified
by the catholic bishops, the protestant Nationalr@@d of Churches in Kenya (NCCK) and the Pres-
byterian Church of East Africa (PCEA). The Cathdlishops pastoral letters in 1991 and 1992 pro-
tested against Moi’'s style of bad governance atldccaipon him to respect the wish of the people
since the citizens had lost faith in his leadership

The church used the pastoral letters, sermons; eucation and active participation in public
demonstrations during the 1997 agitation for pzaitreform. On ¥ July 1997, for instance, the Na-
tional Convention Executive Council, a civic bodghting for political reforms, teamed up with the
National Christian Council of Kenya (NCCK), the Epdpal Conference of the Catholic Church and
other social organizations. According to Galia Sallae Mwananchi(common man and woman)
sought earthly support from the church in a contéxpolitical authoritarianism and limited avenues
of protest’.

The struggle for a democratic space agrees witlbithlecal Deuteronomist view that the people
should elect their king (leader) as guided by Yatnveand the leader should not use his office for per
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sonal aggrandizement, nor regard himself as absverhthreff. John de Gruchy observes that two
interrelated theological themes are fundamentdhéounderstanding of a democratic and just world
order. The first being derived from the prophetadition, especially as expressed in the Minisfry o
Jesus of Nazareth and his teaching about the tdigdod, and second, the prophetic tradition based
on Israel’s liberation from slavery in Egypt, af tawareness that Yahweh has a particular predilec-
tion for the poor, the oppressed, and for othetimag of societ§’. Furthermore, the divine partiality
stressed does not mean lack of love for other pedypit a concern to overcome social injustices and
thus bring about a society in which all people egaally respected as bearers of God’'s image, there-
fore, becoming a basis for the establishment amsalimation of democratic societfésThe other
theological theme is derived from the Christianwiction that God revealed in Jesus Christ his &iun
(Father, Son and Holy Spirit) fundamental to thdarstanding of the nature of the Christi&etlesia

as an inclusive, participatory, local and univerfsdbwship, and therefore, as a sign of a justlgvor
order embodied in different conteXtsAs St.Paul wrote, “For just as the body is ond has many
members, and all are one body, so it is with Clinysbne spirit we were all baptized into one body —
Jews or Greeks, slaves or free — and all were readenk of one spirit*. Thus pluralism and unity
are therefore, not incompatible values. De Crumaly gut, “We are thus able to reflect theologigall

on human identity, freedom and responsibility, endal values and cultural plurality, the relatiagpsh
between the ChristiaBcclesiaand democratic politics, national sovereignty,itmal accountability
and economic justicé”

In Kenya, the church believed that democratic étutginal making would help resolve most of
the political mismanagement in the country, thues ¢hurch’s involvement in brokering and directly
participating in the stalled constitutional revignocess. In the quest for a new constitution, @ofe
sionals and the clergy were in the forefront indtlreggle for change. The law society of Kenya fein
composed of legal professionals, and the churclthemther hand, being represented by the National
Christian Council of Kenya (NCCK) and the Cathaligstice and Peace Commission (CJPC). Sym-
posiums were organized to chart out the way forwahey were later to be joined mainly by the op-
position parties. The Limuru Convention of April &nd 6, 199, became the seed for the historic
Kamukuniji rallies, and inter-denominational pray#rat have characterized the Kenyan society. The
church became involved in the Safari Park meetargt later the Bomas Conference on what should
be included in the drafting of new constitution.eT¢hurch was later to discredit the BOMAS Confer-
ence to support the ‘Ufungamano initiative’. Thalestate ended with the Sulumeti Commission
which was supposed to derive a report on how toecomwith a consensus on contagious issues in
the constitutional review process.

By 2005 constitutional referendum, the church lifke rest of the society was deeply polarized, a
situation that persisted till the 2007 post-elattimlence. Unlike the early days of strugglesrfariti-
partism and expansion of democratic space, thechhwaited too long to come in during the post-
election violence. Its involvement to try and leéhd flock and give direction compromised the tafst
the faithful in regard to justice, peace and actalihty. It is now the responsibility of the chiwrt¢o
take up this challenge and take the lead in menfidinges both at the institutional level and recenci
ing the members of the flock.

Closely related to Kenya's civil society turbulgudlitical transitional hiccups is the ethnic factor
in Kenya'’s party politics.

The Ethnic Factor in Kenya's Party Politics. Ethnicity and ethnic-based political parties have
their roots in the formative years of the struggieindependence. The colonial power took advantage
of the multiplicity of ethnic groups in existence &llowing for a limited political association thait
not transcend regional boundaries. According toriygu

From the 1920s when political consciousness inouarparts of the country began to bail, the co-
lonial government quickly legalized the registratimf district political associations with the intention
of fragmenting an imminent wave of nationalism icigttacross the entire country. It ensured thatethes
associations were not allowed to ‘network’ withgbdn other districts so that the interests thesewe
articulating did not extend beyond the purviewshef parochial community;

A closer look at the nature of political partiesitthvere formed prior to independence and later
shows that in the real sense the colonial admatistr was only exploiting what they already knew
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was of paramount importance in group politics, thet an individual groups' decision to join, start
leave a political party has always been determtheslgh the definition of the situation by an indi-
vidual or group. A particular ethnic group, fortiasce, guided by their ethnic elites can decideito

a party if they saw it to be the winning side, stanew party if they felt not catered for by théséng
parties, or leave a party if they felt marginalizeithin. An ethnic group may also form a coalition
with another(s) to get an edge over others in iglegiolitics, since the ethnic card will determimhe
outcome of the elections.

Kenyans from all over agitated for independence,tbe national coalitions that emerged were
deeply fragmented mainly due to land issues angicgos. The fear of domination by the bigger in
numbers ethnic groups bitted the Kalenjin and thadfal people against the dominant Kikuyu and
Luo. Subsequently the parties that emerged follothelline; the Kenya African Democratic Union
(KADU) drawing its membership from the minority atb groups and Kenya African National Union
(KANU) being a predominantly Kikuyu and Luo by meenghip.

Coalition politics in Kenya along ethnic lines hawever been sustainable. Once the common ‘en-
emy’ is subdued, in-fighting erupts due to issukesharing the ‘spoils’. Kenyatta’s fall out with ©d
inga after independence meant new re-alignments.

KANU, the national party that won independence tlgio popular support, began to lose “their
cohesion and sense of purpoSeto use Mazrui's words. This prompted Odinga tarfdhe Kenya
People’s Union (KPU), a party that was later topbescribed by the government. Party wars fought
along ethnic interests had begun.

Party politics have also been used to usher inn@tatory gestures between individuals, which
automatically spill over to the respective commigsithey come from. According to Ogot, Moi in his
desire to promote national unity and reconciliategpointed a former vice-president and former
leader of the defunct KPU party, Jaramogi Ogingan@al Chairman of the Cotton Lint and Seed
Marketing Board. Another step Moi took was to dirte press to stop referring to people as ex-
KPUs. For Ogot “this marked the completion of lésanciliation with the Luc™.

With the banning of KPU by Kenyatta’s GovernmentlB69, Kenya became a one-party state, a
position that was to last up to 1982, when Odinge @eorge Anyona ventured into establishing an
opposition party. A move that made the governmermguickly pass a motion amending the constitu-
tion, in which Section 2A was inserted, making Kerade jure one-party stafé Even within the
one-party system, ethnicity was always importarghaping intra-party struggles within KANU itself.
Kenya was to remain a one-party state till the 12280s and early 1990s when the third wave of de-
mocratization swept through the region, openingupandora’s box for agitation for multi-party sys-
tem. It culminated into the December 1991 repedhefSection 2A of the constitution, paving way to
the return of a multi-party system and alignmemis ge-alignments along ethnic lines in the struggle
to form opposition parties.

Repeal of Section 2A of the Kenya Constitution, iediately saw an array of parties sprung up.
The National Democratic Party (NDP) under the lesidp of opposition politics doyen Odinga was
launched on 13 February 1991. One other party came into beingraimately a month after the
Democratic Party of Kenya (DP) led by Mwai Kibakichbeen launched on the"Becember 1991.

The common need to dislodge KANU and thereforeiBeas Moi from power saw parties either
based on multiple organizations of ethnic naturdoomation of one dominant party fighting for
power. Towards the election of the 1992 generattieles the best alternative for the opposition teas
merge their parties into one. The popular movemérdas had transformed themselves into parties
gave birth to the Forum for Restoration of DemogréeORD). The song of a “Second Liberation”
engulfed the country. Little did many know that Aygust 1992 the party was to be at the verge of
collapse.

The coalition that appeared from the outside toagbnulti-party democracy was in real sense a
conglomeration of interests each representing tindisethno-regional constituency. Ogot observes
that:

Within FORD, there were already ethnic divisionartigularly between the Kikuyu and the Luo.
Ethnic claims to leadership had become much mopmitant than Kenya's struggle for greater de-
mocratization. Raila Odinga, for example said “No"another Kikuyu President. George Nyanja, an

30 YyeHble 3anucku MHecmumyma Agpuku PAH Ne 3 (34), 2015



architect and a supporter of Matiba, reacted bysdiig the Kikuyu and Kenyans in general to reject
a Luo calling him a “traitor” and “an uncircumcispdrson” & kihii). He swore that the Kikuyu would
never be led by a LGd

A leadership struggle in the main FORD groupingMeein Matiba and the veteran Odinga split
the party into two, while a proposed alliance wittvai Kibaki's DP failed to materialize. The FORD
split soon took on an ethnic dimension with mankugiu backing Matiba, while Luo remained solidly
loyal to Odinga.

One such group was the Thika Caucus in 1993. PauteMhaving dismissed Raila Odinga and
Michael Wamalwa Kijana as leaders who are shotiteijin believing they can take FORD-Kenya to
State House through Luo and Bukusu vote, was hfnmsating for the Revival of GEMA. Taking into
consideration the GEMA vote, the pro-GEMA revivabtlaunity saw it as an avenue to power.

In between the election years at the end of Sepmemkesident Moi, sensing a likely rapproche-
ment between the Luo and the Kikuyu, started wodhrey Gikuyu group despite the fact that the
community almost rejected KANU at the 1992 genefettions. Through the defunct Gikuyu, Embu,
and Meru Association (GEMA) and a group composethefKalenjin, Maasai, Turkana, and Sam-
buru (KAMATUSA) he meant to solidify this alliancEhe GEMA-KAMATUSA initiative was actu-
ally intended to reconcile the communities thatevigvolved in the 1992 ethnic clashes in the Rift
Valley. Hosting a large delegation of KANU and oppion “elders” from Central Kenya in 1994,
Moi intimidated to them that since the Kikuyu ame tkalenjin people were natural political allies,
through the cooperation “they (Gikuyu) stood anedenit chance of winning back the Presidency”.
The Kipipiri by-election of 1995 showed KANU thatE®&A was not a reliable partner and lacked
commitment to rapprochement. The GEMA-KAMATUSA takoon collapsed.

Preceding the search for alliance with the GEMAugrdvoi had sought cooperation with the late
Oginga Odinga, but with his death and Raila Oditagang his father’s mantle in Luo Nyanza politics,
the new found cooperation stalled. Raila seemédthte been eager to reconcile and forge an alliance
with the Kikuyu just like independence unity. M@t seeking the Luo support by appealing to the
need to cooperate since that was Oginga Odinga's.wsuccession politics began to be used as a car-
rot. On March 18 2002, NDP dissolved itself to merge with KANU. Withe Luo support, Moi be-
gan to look out again to the major numerically éaeghnic groups.

In sharing KANUSs top positions, the strategy wasdter for major ethnic groups interest through
the allotment of vice-chairmen positions. The Gikinad Uhuru Kenyatta, the Luhya — Musalia Mu-
davadi, the Kamba — Kalonzo Musyoka, and the Cpesple — Katana Ngala. All the Chairmen saw
themselves as potential successors to PresidentWlnén Uhuru Kenyatta was proclaimed the fa-
voured successor, he was the least expected cémdiigeing been a novice in politics. The rest pro-
tested by declaring their candidature. With Raildim@a’s organizational skills a new party was
formed, the Rainbow Alliance.

Personal greed for power and ethic chauvinism withé opposition saw the dejected KANU get
back to power during the 1992 and 1997 generatietex In both the 1992 and 1997 general elections
the political parties failed to unite in spite averal other opposition unities. In both electiahgy
lost to KANU even though their shares of total woteere more than KANUSs. During the 1997 presi-
dential elections, for instance, about 14 oppasifiarties combined had 59% share of total votes. Mo
and KANU won with 41% share of total votés

Back to the drawing board, each of the major paitparties tried to take stock of the defeat. One
way was through rival ethnic organizations and/ewralignments, even if it meant with the ruling
party KANU. The cooperation entered in March 20@2er lasted till the election morith

The change euphoria was soon to see another n@jticgd landmark where all the major opposi-
tion parties rallying together against KANU. TheD2Qgeneral elections saw Kenya with a new coali-
tion government. The question most raised was vendflenya was now beyond ethnicity. The 2002
general elections saw about 14 opposition politiEaties and 2 pressure groups together forming a
coalitiort®. It fielded one presidential candidate and fieldésb single parliamentary and civic candi-
dates. The few groups that did not join the oppwsitoalition included FORD-People of Simeon Ny-
achae and a fraction of Social Democratic PartyR8Bd by James Orengo.

YyeHble 3anucku MHecmumyma Agpuku PAH Ne 3 (34), 2015 31



An appraisal one year after the election suggetsigidthe coalition was undergoing serious sur-
vival test. The pre-election memorandum of undeditegy (MOU) between the parties that formed
NARC had bitted those who are believed to belontheoPresident’s inner cabinet with those who
gave the greatest push in dislodging KANU from potwet felt marginalized. Since political leaders
represent one particular geographical region amdethnic group or groups residing in that region,
what they get from the Central Government shoulddsn to trickle down to their communities. They
are elected on the promise of what resources thill fring back” from state house to the commu-
nity. Lack of transparent formula of “redistribugimesources” among the NARC affiliated parties saw
a rise in distrust and opposition within. Partydes seemed never to agree on many issues with non-
consensus appearing more along ethnic lines. Thetitational review process and the issue of
whether NARC should be transformed into one sipgley or not did provide for such contentions.

The NARC coalition parties, the LDP and FORD-KENYs&came sidelined and the argument
was that President Kibaki was not honest in reg@amagreements reached when the parties came to-
gether in order to remove KANU from power. Theicigm from the affiliate parties pushed President
Kibaki and his inner circle into coming out withregegies to deny NARC'’s constituent parties legiti-
macy through public campaigns and to conduct giastselections not of independent parties but with
NARC as a single party.

President Kibaki set the pace when on his visthe&oCoast region on 2December 2003 he de-
clared as obsolete all the individual political tigs that made up the ruling National Rainbow Coali
tion. The immediate reaction of the LDP wing of NBRvas to condemn it while the NARC side im-
mediately started organizing NARC grass root padgistration. The coalition experienced elite
driven conflict of interest, with antagonism driveg ethnic interests. One of the battlegrounds in
Kenya's ethnic politics had been the constitutiorgde and re-engineered to suite given political
situations. The 2005 constitutional review referancyave the final blow to the NARC coalition.

As the 2007 general elections approached, newedimemerged with the Party of National Unity
(PNU) and the Orange Democratic Movement (ODM) @dime major contending parties. These
were alignments that were offshoot of the grougiv@cluring the “Yes” and “No” campaigns for the
Wako Draft (Constitutional bill). The 2007 geneedéctions were the culmination of heated political
debates since the NARC divorce. The contesteddmesial results pushed the country into violence.
The violence that caused heavy unwarranted destnuot property and loss of life was unfortunate,
though it might also have been the only avenualiage a halted democracy.

Constitution Amendments and Review Process: Quesbif Change, Transition or Status
Quo? The independence Kenya Constitution, though withsltort-comings, can be said to have been
a good document, looking at the background ofiggohical birth. Nonetheless, the historiography of
Kenya's constitution portrays the different fearsl dribulations of varying group interest, each de-
pending on a given particular political situation.

The political negotiations that took place durihg three Lancaster House Constitutional Confer-
ences of 1960, 1962, and 1963 not only proved am&non issues regarding independence but con-
cerns about resources and administrative issuasrdpresentatives from the minority ethnic groups
especially saw the need to have a constitutionghfetguards them from the domination of the major-
ity. According to Ogot, “It took so long to produpeecise (constitution) because the different parti
sought to produce a foolproof constitution that ldoallay the fears of everybody and protect the
rights of each citizer”. He points out that the argument forwarded byKA®U parliamentary group
was based on regional and group differences andlanbes. The group saw a genuine danger of dis-
crimination and conflict between the different @t and groups. To avoid domination by a political
party, or personality, group or tribe, there wagdceo decentralize state power. This was to be
achieved among other means through creation akgional authorities with legislative and adminis-
trative power?.

By April 1963, the Kenya Constitution draft was pshbed, but the most contentious issues such
as the powers of the regions, the distributionesnue, the central government's ability or otheswi
to dictate to the regions, and the percentage neiadhe Senate and lower houses in order to amend
the constitution were to be dealt with at the fioahstitutional conference, which was to be held in
London in September 1963, to settle the final fofnthe Kenya Constitution A closer look, these
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issues reveal that they were issues of power.dndtter constitution conference the aforementioned
issues were seen by KANU as seeking formajfmbd system (federal). The second Amendment to

the Constitution of Kenya abolished the officetud Regional President and the powers of the regions
The former regions became provinces headed by fri@aviCommissioners, who were appointed di-

rectly by the President. This in effect sealedfttte for aMajimbo (federal) State and hence the Pro-

Majimbo debates.

The succession politics of the 1970s saw a groygpwierful GEMA politicians attempt to use the
constitution to favour a particular cliché througbitating for constitutional change. Among them
were Njoroge Mungai, James Gichuru, Jackson Ang#litéka Kimani, Paul Ngei, and Njenga Ka-
rume. In their first public meeting on 2&eptember 1976, they described the existing datistial
arrangement as “all wrong” and opposed the prowisiich allowed the Vice-President to succeed
the President automatically in the event of a fieigrpresident retiring or becoming physically or
mentally incapacitated or in the case of his d8alfhe concern to change the constitution was driven
more by the fact that in case of anything happetortye Head of State, the vice-president, Mohat t
time, would automatically assume power. And Moingea Kalenjin from a different ethnic group
from President Kenyatta's meant power slippingafuhe “House of Mumbi” and to some extension
the wider GEMA community. The suggestion to chattgeconstitution met with stiff opposition both
from a section of the government and the public.

The failure of the movement saved Kenya anothemadment of the constitution to suit succes-
sion politics. In 1964 the constitution saw an admeant to block Oginga Odinga, then vice-president,
from automatically taking over power for the reftlee term in case the President was incapacitated
while in office. A new formula was enacted in tifahe President died in office, the National Assem
bly would elect a successor for the remainder sftéint’. The one other amendment to the constitu-
tion on 2%' June 1968 targeted Tom Mboya, a popular politisiaong Kenyans, who had taken over
from Oginga Odinga. The amendment stipulated thatvice-president would succeed but only for
three months and with reduced poWr3hus the Kenya constitution has severally beeeraied
purely on the basis of entrenching or limiting widuals who are taken further to represent an ethni
group.

With the opening up of political space in Kenyanfrthe mid 1990s there was a call for constitu-
tional reforms in Kenya. By 1997 opposition gro@ual civil society groups united in their pressing
for constitutional review. In 1998, the mainstreapposition parties (FORD-KENYA, DEMOC-
RATIC PARTY, SOCIAL DEMOCRATIC PARTY) joined the Nianal Convention Executive
Council (NCEC). They established the “people’s cassion of Kenya”, which was later to be re-
ferred to as the Ufungamano initiative.

The government under pressure from within and ftbeninternational community conceded to
the demand for constitutional reforms. The nexteébohcontention was when it should begin the mo-
dalities to be followed. The opposition and thdl@aciety demanded for a new people driven consti-
tution before the 2002 general elections, a tdiggtwas never met but the review process though ha
began. A national referendum was carried out twis@iews on what the people (Wanjiku) wanted in
the proposed (2002) storm gathering force and igsolilition of parliament. The constitutional review
process was temporarily halted.

Once the NARC government settled in office, thecpss soon started complete with new plat-
forms. The Ufungamano group whose members weresamior government leaders or political ad-
visers began disowning some of their major ide@sns) regarding a people-driven constitution. As
KANU detested all that Wanjiku stood for, a defeesiool to the Ufungamano group had turned out
to be a mere souvenir. The Ufungamano was beahstg@DMAS (National Constitutional Confer-
ence) with the NARC faction of FORD-People anddpposition KANU rallying behind Bomas.

The main issues centred on the disagreement oteti@ution of powers. The problem of power
sharing that marked the draft of the independenacstitution is clear, the need to decentralize powe
A position that was not favoured or later nurtubgdthe post-independence governments. In Chapter
11, Part 174 of the New Constitutfdrits purpose is:

To ensure the democratic and accountable exerts®vereign power;

To foster national unity by recognizing diversity;
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To give powers of self-governance to the peoplellatevels and enhance the participation of
people in the exercise of the powers of the State;

To recognize the rights of local communities to aga their own local affairs, and to form
networks and associations to assist in that manageamd to further their development;

To protect and promote the interest and rightsiabnties and marginalized groups at all levels;

To promote social and economic development andptbgision of proximate, easily-accessed
services throughout Kenya;

To ensure equitable sharing of national and loeaslources throughout Kenya with special
provisions for less developed areas; and

To facilitate the decentralization of state organd functions from capital territory.

In retrospect these are more less the same prigoesthat were forwarded by KADU and which
the government subsequently nullified through thdous constitutional amendments. The attack on
devolution of powers started immediately with tirstfamendment of October 1964 abolishing the
office of the Prime Minister, followed by the sedoaimendment which abolished the office of the Re-
gional President and the powers of the regions tl@®eventh amendment of December 1966 which
abolished the upper house (Senate). In effect Khagebeen turned into a strong centralized state.

The question that is asked is, if NARC was an opiposparty that condemned too much presi-
dential power on the hands of the government (geesiy) then what was wrong with the sharing of
power both horizontally and vertically among theetharms of Government and from the centre to the
grass root administrative level? Why did power sitarssues so divided the NARC government and
led to the defeat of the government bill during tsierendum of 2005 and the final split in NARC?

The problem has all to do with political power &hd power of ethnicity. A vicious struggle for
power found its place in this case at Bomas. Fomaeical supporters of a “people-driven constitu-
tional review process” such as Subukia MP KoigiWamwere, Assistant Minister Kivutha Kibwana,
Kabete MP Paul Muite, Nakuru Town MP Mirugi Kariukiustice Minister Kiraitu Murun@‘i and
Presbyterian Clergyman Timothy Njoya, among othéitsirned and become most virulent enemies
to the people’s driven constitutional making.

The post-2007 coalition government embracing theomaontesting parties in the general elec-
tions has raised fear on the role of the oppositiccthecking government and a lack of a strong eppo
sition stalling the review of the constitution. Hewver, the coalition government managed to deliver
the new constitution albeit with discontent fronodk that voted against its adoption in its present
form. After the 2013 general elections a new gowamt was sworn in composed of those who had
belonged into different camps in the 2007 geneledtions and in the national referendum on the
Constitution. Uhuru Kenyatta was sworn in during tast elections and became Kenya's fourth presi-
dent. The post-2007 election court cases beforéntkenational Criminal Court at the Hague and the
“Kenya at Fifty” celebrations are symbolic of Kerg/atatehood. Although the 2007-2008 violence
exposed that the “fragility of independence andwkakness of the nation-state were laid bare for al
to see®®and the legacy of history weighed far more heawilgontemporary politics than in any other
countrie§®, Kenya portrays a state of continuously evolviragsitions with managed change.

* * %

Since independence, one of the main pre-occupafidtenyan leaders has been to build a na-
tional political community as a basis for maintampistate power; in essence, the question of legiti-
macy. In the process of seeking both horizontal\artical legitimacy, the leadership in contrass ha
never attained an all embracing and holistic supf@dre main reason is that the post-independence
leaders relied so much on ethnic elitists netwarkirhich at most turned out to be selective and ex-
clusive, marginalizing the majority of the populace

Since independence, one of the basic objectivé&enya leaders has been to build a national po-
litical community as a basis for maintaining statever. The question that has sometimes been asked
is about the nature of this political communityitleo be an all-embracing political community eri
supposed to be selective or even exclusive?

In a situation where democracy does not addressaimnunity’s demands and does not generate
new bases for rational integration and collectdentity, the influence of elitist’'s ideas becomesren
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appealing to their ethnic group. The struggle fower among the elites often generates into conflict
between their respective ethnic communities.

During Kenyatta's 1963-1978 period and Moi's twefayr-year rule, the ruling national bour-
geoisie affected major constitutional changes kieljped them to consolidate political power and to
impose their political and economic dominance angtate. In the final analysis these constitutional
changes aimed at strengthening Kenyatta’'s persalegland in the process the ruling party, KANU,
was neglected, and by extension so was the patiocipof\WWananchiin the political process.

From independence the status of political parttes given political time determines from which
ethnic groups the power wielders at that given maraeme from. KANU, for instance, enjoyed sup-
port of the GEMA group during Kenyatta’s regimedahe Kalenjin — during Moi's era. Opposed to
this were the Luo who had been in the oppositibthie 2002 general elections, when the community
as a block supported the government. Ethnic dingsicaused by the elite's thirst for power did split
the opposition during the 1992 and 1997 generaitieles. Intra-elite alliances or conflicts translat
into ethnic alignments. The coalition of differethnic groups at the 2002 general elections failetl
the new 2008 coalition is still early yet to makel@ar appraisal given the storm that the postimbnf
violence generated and the new wave advocating fiaferendum to review the New Constitution
(2010).

The Kenya constitution too has never been spaced fhe onslaught of ethnic interests. The con-
tentious issues during the 1963 constitution makiitgsurface in the last constitutional reform proc
ess. The various constitutional amendments fronepeddence were either to entrench a particular
group in power or to disempower (remove) regior@algrs. The New Constitution that was promul-
gated in 2010 is already facing demands for a vedkven by a group composed of opposition politi-
cal parties under a political slogan OKOA Kenyakgag for a referendum to change some sections of
the Constitution.

To expand the democratic space, there is a neeithdorivil society to come over strongly as an
integrative force in society through exploiting thraindate bestowed on them. It is argued that the
church, among other stakeholders, should playctgral role.
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